CITY OF CHERRY HILLS VILLAGE
COLORADO

2450 E. Quincy Avenue
Cherry Hills Village, CO 80113
www.cherryhillsvillage.com

City Hall
Telephone 303-789-2541
FAX 303-761-9386

City Council Agenda
Tuesday, April 20, 2021

This meeting is being held electronically with no in-person attendance at City Hall.
Read the Electronic Participation Policy on the City Website

To watch the meeting (no participation):
1) City website – City Meeting Videos

2) City YouTube channel – City of Cherry Hills Village YouTube
To provide oral comments during audience participation or the public hearing: Please email City Clerk
Laura Gillespie by 5:00 p.m. on April 20th at lgillespie@cherryhillsvillage.com with your full name, home
address, item on which you will speak, and any exhibits. You will receive an email with the electronic
meeting information.
To provide written comments for the public hearing: Written comments must be received by City Clerk
Laura Gillespie by 4:30 p.m. on April 20th in order to become part of the record. Written comments may
be submitted by email at lgillespie@cherryhillsvillage.com, by mail or in-person (by appointment only) at
City Hall, 2450 E. Quincy Avenue, Cherry Hills Village, CO 80113.
5:30 p.m. – Study Session
1.
Alan Hutto Memorial Commons Use Policy
2.
Discussion of Agenda Items
6:30 p.m. – Regular Meeting
1.
Call to Order
2.

Roll Call of Members

3.

Police Foundation Presentation

4.

Audience Participation Period (limit 5 minutes per speaker)

5.

Reports from City Boards, Commissions and Committees

6.

Consent Agenda
a.
Approval of Minutes – April 6, 2021
b.
Construction Contract for the 2021 Asphalt Capital Improvement Project
c.
Construction Contract for the 2021 Concrete Capital Improvement Project

***Agenda Continues on Second Page***
Notice:

Agenda is subject to change.
If you will need special assistance in order to attend any of the City’s public meetings, please notify the City of Cherry Hills Village at 303-789-2541, 72 hours in
advance.
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7.

Items Removed From Consent Agenda

8.

Unfinished Business
a.
Public Hearing - Council Bill 3, Series 2021; Repealing and Re-enacting Article 1 of
Chapter 8 of the Municipal Code Entitled Model Traffic Code Concerning Vehicles and
Traffic, Adopting by Reference the 2020 Edition of the Model Traffic Code for Colorado,
with Certain Amendments, and Adopting Penalties for Violations Thereof (second and
final reading, Public Hearing)

9.

New Business

10.

Reports
a.
Mayor
b.
Members of City Council
c.
City Manager and Staff
(i)
Department Monthly Reports
d.
City Attorney

11.

Adjournment

Notice:

Agenda is subject to change.
If you will need special assistance in order to attend any of the City’s public meetings, please notify the City of Cherry Hills Village at 303-789-2541, 72 hours in
advance.
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ITEM: Study Session

MEMORANDUM
TO:

HONORABLE MAYOR STEWART AND MEMBERS OF CITY COUNCIL

FROM:

EMILY BLACK, PARKS AND RECREATION COORDINATOR

SUBJECT: ALAN HUTTO MEMORIAL COMMONS USE POLICY
DATE:

APRIL 20, 2021

ISSUE
Considering a draft policy for use of the newly constructed amphitheater at Alan Hutto Memorial
Commons.
DISCUSSION
Background
The Alan Hutto Memorial Commons is located across Meade Lane from John Meade Park. The
parcel was donated to the City in 2013 by the Hutto and Niederman families in memory of the
Hutto’s young son, Alan. Alan attended Cherry Hills Village Elementary and loved to entertain his
friends and family. His family asked that in his honor, a performance area be created as part of the
park redesign. This feature will allow the community to carry his memory forward and let other
children experience the joy and fun of entertaining others.
Description of Improvements
In Alan's honor, a small performance area was constructed as part of the park’s recent
redevelopment. A lasso-shaped crusher fine path surrounds a terraced grass amphitheater. A
concrete performance pad creates a stage at the front of the amphitheater. Trees wrap around the
back of the area to enclose the space and provide privacy to neighbors. No permanent lighting is
installed. Electricity is available but outlets are enclosed, so staff must unlock them to provide
access.
Guidance for Use of the Commons
City Council has asked that the Parks, Trails, and Recreation Commission and the Art Commission
collaborate on guidelines for use of the space. Consideration should be given to honoring the
purpose of the Commons and respecting neighboring properties. Staff drafted an initial policy
(Exhibit A). This policy was reviewed by PTRC at the February 11, 2021 meeting and the Art
Commission at their March 29, 2021 meeting. The City’s existing policy for the use of City
1
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property is attached for context (Exhibit B), as is the existing event permit application (Exhibit C).
For items that are not specifically mentioned in the draft Alan Hutto Memorial Commons Policy
(such as insurance and deposits), please refer to existing policies.
Alan Hutto Memorial Commons Draft Use Policy
The attached draft policy (Exhibit A) provides guidelines on the types of use acceptable at Alan
Hutto Memorial Commons. It allows uses such as musical performances, theater productions,

education, and celebrations. The policy allows for ticket sales provided revenue benefits non-profit or
public entities; it prohibits for-profit activities in this space. The policy also specifies details including

when a reservation is necessary, hours for events, parking, etc.

Both Commissions were supportive of the draft policy. Staff requested feedback rather than a
formal vote, and the Commissions provided the following:
Feedback from PTRC
• Some members stated there should not be any limitations on hours beyond the existing
hours for parks in the Municipal Code, or that the 8pm cutoff is too early. Members agreed
that 9pm should be the cutoff time for amplified sound.
• A suggestion to add more language with additional parameters for what kind of recreational
activities will be allowed.
• One suggestion to charge for rentals.
Feedback from CHVAC
• CHVAC members agreed with the suggestion that 9pm should be the cutoff time for
amplified sound.
• Members preferred to wait to see how the property is used by the public before specifying
any rental fees or additional parameters about the types of use.
NEXT STEPS
Staff will finalize the draft based on City Council’s feedback and provide a final copy to the City
Manager for approval. (Permitting and administrative policy for use of city property, public parks
and trails is approved by the City Manager per section 11-3-50 of the municipal code.)
STAFF RECOMMENDATION
Staff requests that City Council provide feedback and suggested changes on the attached draft
policy. Staff is specifically requesting guidance on:
1. Hours
2. Possible rental fees
3. Whether to describe types of acceptable events or leave the Commons open to many uses.
EXHIBITS
Exhibit A: Draft Alan Hutto Memorial Commons Use Policy
Exhibit B: City Property Usage Policy (city-wide policy for reservation of public spaces)
Exhibit C: Event Permit on City Property
2
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Exhibit D: Municipal Code Section 7-1-30 (includes noise limits)
Exhibit E : Excerpt from Minutes of Feb. 11, 2021 Parks, Trails, and Recreation Commission
Meeting
Exhibit F: Excerpt from Draft Minutes of March 29, 2021 Art Commission Meeting
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EXHIBIT A

CITY OF CHERRY HILLS VILLAGE
2450 E. Quincy Avenue
Cherry Hills Village, CO 80113
www.cherryhillsvillage.com

Village Center
Telephone 303-789-2541
FAX 303-761-9386

Alan Hutto Memorial Commons Use Policy
Alan Hutto Memorial Commons was donated to the City of Cherry Hills Village by the Hutto and
Niederman families. The donation was made in memory of Alan Hutto, who attended Cherry Hills
Village Elementary and delighted in entertaining friends and family with plays and performances. The
amphitheater was constructed in his honor.
Alan Hutto Memorial Commons is available for use for events such as musical performances, theater
productions, education, and celebrations. Reservations are required for fundraising, amplified sound, or
events with over 25 people. Tickets can be sold for fundraising purposes for non-profit or public entities.
For-profit events are not permitted; all ticket sales must go directly to a non-profit or public entity.
1. Occupancy
The amphitheater has a seating capacity of approximately 120 attendees.
2. Hours
Park hours are 6am-11pm; event hours are limited to 8am-8pm.
3. Pre-event Meeting
The Organization’s agent or individual must meet with City Staff at least one week before the
event to discuss the logistics and needs for the event.
4. Parking
Parking is shared with the City Hall building and John Meade Park.
5. Alcohol
No alcohol is permitted in any city parks.
6. Music
For permitted decibel levels for amplified sound, please reference the Cherry Hills Village
Municipal Code.
7. Set-up and Clean-up Times
One half-hour before and after scheduled rental hours will be available for set-up and clean-up of
the event.
8. Cancellation
Notify City staff as soon as possible if an event must be cancelled.
I have read and understand the Alan Hutto Memorial Commons Use Policy and agree to adhere to all
conditions and regulations above. Failure to comply with this Policy may result in forfeiture of deposit
and disqualification from future use of Alan Hutto Memorial Commons.
Signature: _____________________________________________
Printed name: _______________________________

Date ___________________

Final Approval (City staff):
Signature: _____________________________________________
Printed name: _______________________________

1

Date ___________________

EXHIBIT B

City of Cherry Hills Village
Policies and Procedures
September 2019

CITY PROPERTY USAGE POLICY
I.

Authority:

The City Manager is authorized to promulgate administrative policies governing the use of City properly and
buildings pursuant to Section 11-3-50 of the Cherry Hills Village Municipal Code. This policy and all
referenced forms and applications shall be posted on the City’s website.

II. Purpose:
This administrative policy establishes the procedure for reserving and using certain City Property (including
City-owned buildings, parks, trails, and rights-of-way) by outside organizations, individuals and groups. The
use of available City buildings and meeting rooms are primarily to conduct City business, but shall be made
available as a community resource in accordance with this policy for governmental, civic, non-profit, cultural
or education meetings or programs. Certain City facilities, including but not limited to Quincy Farm and
Council Chambers, require compliance with specific rules and requirements.
Access shall be provided on equal terms regardless of position or affiliations of any groups. Use of the City’s
properly and buildings by any organization or individual shall not be an endorsement of or advocacy for the
viewpoints of any such user.

III. Process:
Reservation Policies; Application; Decision.

A.

1. City facilities are available on a first-come, first-served basis at a specific pre-approved time.
2. City sponsored programs or meetings take precedence over other events at all times in scheduling the use
of facilities.
3. All reservations are subject to the City’s reserved right to unilaterally cancel a reservation if City operations
require use of the reserved space. The City shall incur no liability for such cancellation except that reservation
fees and deposits, if any, shall be returned.
4. Applicants can reserve City facilities by completing the City-provided form(s) applicable to the specific
properly being reserved and submitting the completed application at least ten (10) business days but no more
than six months in advance of the event. Conference rooms in City Hall can be reserved one business day in
advance.
5. The City will process a complete application and grant approval of a permit only where the permit
application meets the requirements of this policy and applicable City ordinances. The City shall render a
decision within ten (10) business days of receipt of a complete application. If the permit is granted, the
applicant must print and maintain a copy of the approved permit with them during the event. Applicants are
expected to contact South Metro Fire Rescue Authority directly for compliance with the Authority’s rules and
regulations.
6. City Manager approval must be acquired for events where alcohol will be served and for events that have
requested extra police services.
B. Available Facilities
1.

Facilities available for reservation include:
a. City Hall: Three Pond Conference Rooms and Council Chambers.
b. Joint Public Safety Building: Community Room.
c. Woodie Hollow Park, Three Pond Park, Blackmer Common, John Meade Park & Alan Hutto Memorial

2.
3.

Commons.
d. Quincy Farm (areas and allowed uses are designated within the Quincy Farm Public Use Regulations).
Public streets, trails, and rights-of-way (limited to block parties, parades, marches).
Horse arenas in City parks cannot be reserved for the purpose of teaching lessons for private businesses.

C. Reservation of Three Pond Conference Room in City Hall (2450 Quincy Avenue)
1.

Three Pond Conference room in City Hall requires only the completion of the Conference Room
Agreement to make a reservation, It is not subject to any fees, deposits, or insurance requirements
outside of that agreement.

D. Fees; Deposits; Insurance
1. All events are subject to a $25 application fee, to be submitted with the completed application.
2. A refundable deposit of $125.00 is required for events expected to host over 50 people, events with rented
or additional play equipment (such as bounce castles), events held for fundraising purposes, and any
event taking place in Council Chambers or at Quincy Farm. This deposit must be paid in full at least two
business days in advance of the event. The deposit will be refunded within fourteen business days
following the event provided no damages were assessed to City property and the event did not exceed
specified hours (requiring additional staff time).
3. A certificate of liability insurance is required for events hosting over 50 people, events with rented or
additional play equipment (such as bounce castles), events held for fundraising purposes, and any event
taking place in Council Chambers or at Quincy Farm. The City of Cherry Hills Village must be listed as an
Additional Insured with the following limits of liability: $1 000,000 per occurrence/$2,000,000 general
aggregate.
4. Events held at Quincy Farm may be subject to additional fees, listed in the Quincy Farm Rental
Agreement. Nonprofits and residents are eligible for discounted rates upon providing proof of residency or
nonprofit status. All fees must be paid in full at least two business days prior to the scheduled start of an
event.
5. If the event requested is being held in or requires blocking all or part of a public street or right-of-way, the
applicant must provide a map showing the locations of street closures.

IV. Appeals
Any applicant aggrieved by an administrative decision to deny a permit may appeal such decision within fifteen
(15) business days of denial to the City Manager. The City Manager shall render a decision to affirm, reverse, or
modify the permit decision within ten (10) business days of receipt of the notice of appeal. The City Manager’s
decision shall be a final determination of the City.

V.

Events on Private Property

Events on private property that include authorized fireworks displays, road closures of private roads, or events
requesting extra duty police services require applicants to complete the Events on Private Property form. This
form is available through the City website, or by contacting the Police Clerk at (303) 763-2700.

VI.

Effective Date:

This policy shall be effective on

/

,

2019, and upon promulgation, shall be posted on the City’s website.

APPROVED BY:
City Manager

EXHIBIT C

CITY OF CHERRY HILLS VILLAGE
2450 E. Quincy Avenue
Cherry Hills Village, CO 80113
www.cherryhillsvillage.com

Village Center
Telephone 303-789-2541
FAX 303-761-9386

Event Permit - City Property
Approved
Denied
Staff Initial ________

Application Instructions
Please submit your application at least ten (10) business days prior to but no more than 6 months in advance of your event
to allow sufficient time to review and process the permit. All permits must be submitted with a $25 application fee. To
reserve a conference room in City Hall, you do not need to fill out this form – please contact the City Clerk at (303) 7832732 to make a reservation.

Applicant Information
Name: ___________________________________ Organization: ____________________________________
Address: ___________________________________________ City: _________________________________
State/Zip: ______________

E-mail: __________________________________________________________

Home/Cell Phone: _____________________________

Work Phone: ________________________________

Event Information
Name of Event: ____________________________________________________________________________
Date(s) of Event: _____________________ Type of Event ________________________________________
Location of Event: __________________________________________________________________________
(Events held in City parks, trails, and rights of way are responsible for leaving the area free of trash – because trash cans
are limited in some areas, it is recommended to bring your own trash bags and to take them with you when you leave.)

Start time of Event: ____________ End time of Event: ___________
(Events held in City buildings are allotted one hour for setup and one hour for cleanup unless otherwise specified in
facility agreement)

Maximum Attendance: _______________
Do you plan to serve alcohol at your event?
Yes
No

Will alcohol be for sale or donations be accepted?
Yes
No

Please note that alcohol is prohibited in all City parks and trails.

If yes, contact the City Clerk for a Special Events Liquor Permit.

Event Coordinator Name & Phone Number:
_______________________________________________________________________________________
(Individual who will be the City’s point of contact the day of your event and available for any emergencies)

Detailed Description of Event: _________________________________________________________________
__________________________________________________________________________________________
__________________________________________________________________________________________
__________________________________________________________________________________________
__________________________________________________________________________________________

Permits must be submitted with a $25 application fee. To pay by credit card, please call your staff representative to provide
your information. Checks can be made out to the City of Cherry Hills Village and mailed to the following address:
Accounting Clerk, 2450 E Quincy Ave., Cherry Hills Village, CO 80113.
•
•

Please contact your staff representative to determine which of the following you might need to provide:
• Clean-up deposit - $125.00
Completed facility-specific agreement
• Map showing locations of street closures
Certificate of insurance

If your event will include third-party vendors, the City strongly encourages the event coordinator obtain proof of liability
insurance from each vendor prior to the event.

REIMBURSEMENT AND INDEMNIFICATION AGREEMENT
In consideration of the granting of a city property usage permit by the City of Cherry Hills Village (“the City”) for an event that is to
occur on (date) __________________, 20____ from (time) _______ to ________ at (location) _________________________________
(the “Event”), the undersigned, as an individual applicant or as a sponsoring organization applying for a special event permit from the
City for the Event, does hereby agree to reimburse the City for any costs incurred by the City due to the actions of the undersigned,
and/or by the undersigned’s officers, employees or agents, or any person under the undersigned’s control, including event participants.
Further, the undersigned hereby agrees to defend the City against and indemnify and hold the City harmless from any liability to any
person or entity resulting from any damage or injury occurring in connection with the Event proximately caused by the actions of the
undersigned and/or by the undersigned’s officers, employees or agents, or any person who is under the undersigned’s control, including
event participants.
The undersigned further agrees to comply with the requirements of Cherry Hills Village rules and regulations governing its parks, streets
and public facilities. In the use of City Property, permittee will neither allow, nor engage in, any discriminatory practices or policies
regarding age, race, sex, gender, color, religion, ethnicity, disability, military status, genetic information, marital status, sexual
orientation, creed, ancestry, or any other status protected by federal, state, or local law.

If reservation is for an individual applicant, sign below:
Print Name:
Signature:
Address:
City, State, Zip:
Phone:
If reservation is for an Organization, sign below:
Print Organization Name:
Signature:
Print Authorized Officer’s Name and Title:
Address:
City, State, Zip:
Phone:
I have received a copy of South Metro Fire Rescue Authority’s “Special Event Notification and Permitting”
document and understand that it is my responsibility to notify South Metro prior to the event for appropriate signoff, if necessary. ____________
Applicant Initials

Event Permit - City Property – Nov. 2019
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FOR CITY USE BELOW THIS LINE

Staff representative for this event
Name & Title: ________________________________________________________ Phone: _____________________
Attachments

 Completed facility-specific agreement
 Certificate of insurance

 Clean-up deposit
 Map of street closures

Notes: ___________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________
REVIEWER

COMMENTS

DATE

POLICE DEPARTMENT

STREETS

PARKS & TRAILS

COMMUNITY DEVELOPMENT

City Manager approval is required for any event where alcohol will be served, and any event where extra police presence
has been requested.
Approved by City Manager, ____________________________________, ___________________, ________.
(Name)
(Date)

Event Permit - City Property – Nov. 2019
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EXHIBIT D

City of Cherry Hills Village Municipal Code
Sec. 7-1-30. - Nuisances identified and declared.
Each of the following conditions, events or circumstances existing in whole or in part upon property
located within the City are hereby declared nuisances:
(………..)
(4)

Noise: It is declared a nuisance and unlawful for any person to make, continue or cause to be
made or continued any noise measured or registered in the manner provided in this Subsection
from any source at a level which is in excess of the following dB(A) levels established for the time
period and land uses listed below:

Uses/Zone District

Maximum Noise in dB(A)
7:00 a.m. to 7:00 p.m.

Residential uses within Zone Districts R-1, R-2, R-3, R-3A, R-4 and R-5

1

All other times

Nonresidential uses within Zone Districts R-1, R-2, R-3, R-3A, R-4 and
R-5

All uses within the C-1 Zone District

7:00 a.m. to 9:00 p.m.
2

All other times

All times

7:00 a.m. to 7:00 p.m.
All uses within the C-2 Zone District

1

All other times

All uses within the O-1 and O-2 Zone Districts

All times

55
dB(A)
50
dB(A)
65
dB(A)
50
dB(A)
70
dB(A)
60
dB(A)
55
dB(A)
60
dB(A)

Between the hours of 7:00 a.m. and 7:00 p.m., the designated noise level may be increased by ten (10) decibels for a
period not to exceed fifteen (15) minutes in any one-hour period.

1

Between the hours of 7:00 a.m. and 9:00 p.m., the designated noise level may be increased by ten (10) decibels for a
period not to exceed fifteen (15) minutes in any one-hour period.

2

Noise shall be measured at a height of not less than four (4) feet and not greater than seven (7) feet
above ground level at or within approximately ten (10) feet of the property line of the property from
which the noise is emanating. Noise shall be measured on a weighing scale on a sound level meter
of standard design and quality and in accordance with the standards promulgated by the American
National Standards Institute. For the purposes of this Subsection, measurements with sound level
meters shall be made when a wind velocity at the time and place of such measurement is either: (1)
not more than five (5) miles per hour; or (2) not more than twenty-five (25) miles per hour with a
windscreen attached to the microphone.
(5)

Lighting nuisance: Any floodlight, spotlight or other source of artificial light or illumination is
declared a nuisance where:
a.

An owner or occupant of property neighboring the property upon which the source of lighting
or illumination is located submits a written complaint to the City stating that the lighting or
illumination interferes with the owner's or occupant's enjoyment of his or her property; and

b.

The light or illumination produces, generates or discharges light at a level exceeding twotenths (0.2) foot-candle above the ambient light level when measured at ground level at the
property line of the property upon which the source of the lighting or illumination is located.

(……..)

(Ord. 8, 2003 §1; Ord. 9 §1, 2003; Ord. 04 §1, 2007; Ord. 11 §1, 2008; Ord. 7, §1, 2020)

EXHIBIT E

Excerpt of Minutes of the
Parks, Trails & Recreation Commission of the
City of Cherry Hills Village, Colorado
Held on Thursday, February 11, 2021 at 5:30 p.m.
The meeting was held electronically
PARKS, TRAILS AND RECREATION COMMISSION REGULAR MEETING
Chair Stephanie Dahl called the meeting to order at 5:37 p.m.
ROLL CALL
Chair Stephanie Dahl, Vice-Chair Fred Wolfe, Commissioners Rob Eber, Aron
Grodinsky, Kate Murphy, Tory Leviton and Chelsea Scott. Also present were Emily
Black, Parks and Recreation Coordinator, Jeff Roberts, Parks Operations Supervisor, Jay
Goldie, Deputy City Manager/Director of Public Works, Ethen Westbrook, Community
Development Clerk, and Pamela Broyles, Administrative Assistant.
********************************************************************
NEW BUSINESS
a.

Alan Hutto Memorial Commons Use Policy

Coordinator Black shared that the Alan Hutto Memorial Commons parcel was dedicated
to the City in memory of Alan Hutto who attended Cherry Hills Village Elementary
School. She said the purpose of the donation was for the City to create an amphitheater
as a performance space that would honor Alan’s memory because he loved entertaining
his family with plays and performances. She said the City has constructed a terraced
grass amphitheater in accordance with the stipulations. Ms. Black noted that there is no
permanent lighting installed onsite and electricity is available, but the outlets are enclosed
so staff would have to unlock them. She stated that Council has asked that both PTRC
and the Art Commission collaborate on guidelines for use of the space.
Coordinator Black stated that City staff has drafted an initial policy and they are looking
for PTRC’s feedback on the concepts that are presented in the policy rather than
wordsmithing the policy. She said PTRC and the Art Commission could schedule a joint
meeting in the future, but staff wants to make sure that PTRC is on board with the types
of uses and types of events that are being permitted. She said the final step will be
presenting the policy to City Council after the final draft is reviewed by the City
Attorney.
Coordinator Black informed the Commission that language will be added to the policy
about lighting that should be consistent with the restrictions that are currently in the Code
for temporary lighting.
Parks & Trails Commission
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Commissioner Leviton stated that he likes the initial policy, but he would like to see more
language regarding the parameters of what kind of recreational activities will be allowed.
Commissioner Eber reported that he is a fierce defender of the City’s property rights and
he believes the City should have strong authority to keep others from unfairly using City
property when it is not appropriate. He said the City should have the authority to make
absolute use of its property when it is in the interest of the municipality to do so and he
feels strongly that limitations on the use of Alan Hutto Commons should be narrow if
any. Mr. Eber stressed that he is not in favor of putting limitations on hours as he wants
to make sure the City has the utmost ability to make use of this property. He said he
understands that concerns with noise is one of the factors, but he pointed out that this is
the City’s central park, and the community needs to be able to use it.
Commissioner Eber said his number one comment is that the proposed 8:00 p.m. cutoff
time is too early. He said he believes the purpose is to keep things quiet, but he pointed
out that City Parks are currently open until 11:00 p.m. He proposed that the cutoff time
for noise be 9:00 p.m. He believes that there will be a lot of events that start at 6:00 p.m.
and ending at 8:00 p.m. is unreasonable. His other concern is that he does not want to
turn Alan Hutto Commons or other parks into rental properties. He said the application
fee of $25 is incredibly cheap for someone who is looking for a place to have a
foundation meeting every week. He acknowledged that the City does not see a lot of
requested reservations for its open spaces right now, but he can see it becoming highly
sought after and he does not want that to happen for the wrong purposes. He believes
that Alan Hutto Commons should be highly used for things like school performances,
after school discussions and political forums, but it should not become a Cherry Hills
Village conference facility for $25. He said he is also nervous about the word
“Celebrations” in the second paragraph of the proposed policy. He brought up his
concern with the term fundraising and people wanting to take advantage of the property
for their own foundations and fundraising purposes. He does not want to see public
spaces become privatized and suggested a hugely tiered rental system if the City is going
to allow fundraising for the simple fact they are doing something to raise money for their
particular event and the City should not be giving away its property to help other people
make money. He said the application fee should be far greater than $25 if used for those
types of purposes. He also thinks that reservations should have limitations and should be
for a block of time and not all day. He believes there is an opportunity to reserve sections
of Alan Hutto where events could be held simultaneously. He would also like to see the
set-up and clean-up times incorporated into the reserved time instead of separated
Chair Dahl commented that she has young children and people have jobs so if there is an
event held every night until 9:00 p.m. it would be very disruptive to neighbors and she
believes an 8:00 p.m. cutoff is better. She said she understands that the City does not
have this issue right now, but they need to plan for the future with respect to the
neighbors. She asked Ms. Black if she was asking for a decision from the Commission or
just feedback.
Coordinator Black responded that she is looking for feedback that she can then take to the
Art Commission.
Parks & Trails Commission
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Commissioner Scott said in speaking from experience with Arapahoe County Tennis
Club there have been issues that have come up over the years with regard to rentals and
having events. She said neighborhood complaints are definitely a concern, so
communication is important to get ahead of those issues. She said there have also been
cleanup issues in the past and she recommended a deposit or cleanup fee be assessed. She
referred to the lighting issues with Kent Denver in the recent past.
Coordinator Black responded that the City does require a $120 deposit for events so if a
space is left a mess the City could keep that deposit for the staff time it would take to
clean the area.
Commissioner Scott asked if the City and Cherry Hills Village Elementary School will
have any priority on events.
Coordinator Black replied that the policy was written with an eye for being friendly to the
schools. She confirmed that the City does have first priority in City spaces.
Commissioner Eber responded to Chair Dahl’s comment about hours and said rather than
looking at hours the City Code already has noise limits that must be followed. He said
living next to a park that gets used every night is the price you pay so the City can use its
park system for maximum use. He said his preference would be to make use of the noise
ordinance that is in place already because it applies to everyone the same.
Commissioner Grodinsky asked what the hours are for the Outdoor Movie Night event.
Coordinator Black responded that the Movie Night event was held on the John Meade
Park side and not the Alan Hutto Commons side. She said the movie can’t start until dark
and the event has typically gone until around 9:30 p.m. with clean-up lasting until about
10:00 p.m.
Commissioner Grodinsky commented that to Commissioner Eber’s point a park is a park
and why can you have an event at one location in the City but not at Alan Hutto. He
agrees that the 8:00 p.m. cutoff, especially in the summer months, seems artificially
limiting and he would be in favor of pushing that time out.
Commissioner Murphy stated that she agrees there will be opportunities and events that
will run past 8:00 p.m. She commented that it is a beautiful Park that was paid for with
taxpayer dollars and she believes it should be enjoyed and used to the full extent. She
said she does not want to limit events because of an 8:00 p.m. ordinance.
Vice-Chair Wolfe commented that a lot of care needs to be given when picking a movie
for the Movie Night Event so it is appropriate for children of all ages.
Commissioner Eber clarified that his point is that the hours of the event may be different
than the time with which you can have amplified sound. He said for instance, if there is
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an event and amplified sound is turned off at 9:00 p.m. the park is still open until 11:00
p.m. and the event can go until 11:00 p.m. it just has to be unamplified.
Chair Dahl confirmed that the Commission’s response is that they do not want
restrictions on the time in Alan Hutto Commons. She asked Ms. Black if she wants to
take these comments to the Art Commission and then come back to PTRC.
Ms. Black thanked the Commission for their input and said she would take their
comments to the Art Commission and would keep them informed on next steps.
*******************************************************************
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EXHIBIT F

Excerpt of Minutes of the Cherry Hills Village Art Commission
City of Cherry Hills Village, Colorado
Monday, March 29, 2021
Electronic Meeting
9:30 a.m.
ROLL CALL
Co-Chair Dave Schmidt and Commissioners Kathie Finger, Shenley Smith, Ann
Marie Morrow, and Sarah Anderson were present on roll call. Also present were
Deputy City Manager/Public Works Director Jay Goldie, Director of Finance
Jessica Sager, Parks Coordinator Emily Black, and City Clerk Laura Gillespie.
Absent: Co-Chair Pamela Hall.
CALL TO ORDER
Co-Chair Schmidt called the meeting to order at 9:34 a.m.
AUDIENCE PARTICIPATION
None
CONSENT AGENDA
Commissioner Finger moved, seconded by Commissioner Morrow to approve the
Consent Agenda.
The following votes were recorded:
Co-Chair Schmidt
Commissioner Finger
Commissioner Morrow
Commissioner Smith
Commissioner Anderson

yes
yes
yes
yes
yes

The motion passed unanimously.
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ITEMS REMOVED FROM CONSENT AGENDA
None
UNFINISHED BUSINESS
********************************************************************************************
Alan Hutto Memorial Commons Use Policy
Parks Coordinator Black explained City Council has asked PTRC and the
CHVAC to collaborate on guidelines for the use of the redeveloped Alan Hutto
Memorial Commons (AHMC). She indicated the draft policy was included in the
CHVAC packets and staff was particularly seeking the CHVAC’s input on three
topics that were raised at the PTRC meeting: hours, possible rental fees, and
whether to describe types of acceptable events or leave the Commons open to
many uses.
Commissioner Finger asked about charging a rental fee but exempting Cherry
Hills Village Elementary School.
Coordinator Black replied in that case staff would recommend exempting all
schools.
Commissioner Finger asked how the use of electricity in AHMC would affect the
City’s budget.
Coordinator Black replied that was unknown at this time and would depend on
the use. She recommended if a rental fee was charged it would be easier
administratively to charge a flat rate regardless of if the event used electricity.
Commissioner Smith suggested reevaluating after AHMC had been open for
awhile and staff had a chance to see what issues might come up.
Commissioner Anderson suggested posting the park hours and instructions for
reservations at the John Meade Park pavilion.
The Commission agreed with PTRC’s suggestion to extend event hours to 9pm;
they suggested not imposing rental fees or further restricting types of events now
and reevaluate in a year.
********************************************************************************************
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Minutes of the
City Council of the City of Cherry Hills Village, Colorado
Held on Tuesday, April 6, 2021 at 6:30 p.m.
Electronic Meeting
The City Council held a study session at 5:30 p.m.
Mayor Russell Stewart called the meeting to order at 6:30 p.m.
ROLL CALL
Mayor Russell Stewart, Mayor Pro Tem Katy Brown, Councilors Randy Weil, Afshin
Safavi, Al Blum, Mike Gallagher, and Dan Sheldon were present on roll call. Also
present were City Manager Chris Cramer, Deputy City Manager and Public Works
Director Jay Goldie, City Attorney Kathie Guckenberger, Police Chief Michelle Tovrea,
Finance Director Jessica Sager, Parks and Recreation Coordinator Emily Black and City
Clerk Laura Gillespie.
Absent: none
DISTRICT ATTORNEY JOHN KELLNER
District Attorney John Kellner presented his background; discussed current challenges
for the 18th Judicial District, especially the backlog of cases due to COVID-19; and
explained his opposition to Senate Bill 21-62. He noted two cases from Cherry Hills
Village were in progress. He explained the 18th Judicial District would be split into the
18th and a new 23rd Judicial District over the next four years and indicated Arapahoe
County would stay in the 18th Judicial District.
Council asked DA Kellner about Senate Bill 21-182; homelessness; catching up on
cases from the COVID-19 backlog; normal timelines for cases; and the possibility of
expanding the judiciary. Council thanked DA Kellner for his time.
AUDIENCE PARTICIPATION PERIOD
None
REPORTS FROM CITY BOARDS, COMMISSIONS AND COMMITTEES
None
CONSENT AGENDA
Mayor Pro Tem Brown moved, seconded by Councilor Blum to approve the following
items on the Consent Agenda:
April 6, 2021
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Approval of Minutes – March 16, 2021

The following votes were recorded:
Safavi
Weil
Brown
Gallagher
Sheldon
Blum

yes
yes
yes
yes
yes
yes

The motion passed unanimously.
ITEMS REMOVED FROM CONSENT AGENDA
None
UNFINISHED BUSINESS
Board Member Terms
City Clerk Gillespie indicated based on past Council discussion staff was soliciting
applications for the Board of Adjustment and Appeals and asked for two Council
members to review applications and make a recommendation for appointment.
Councilor Weil and Councilor Blum volunteered.
NEW BUSINESS
None
REPORTS
Mayor’s Report
Mayor Stewart reported he had attended several meetings discussing the American
Rescue Plan and noted the City’s allocation was $1.4 million over two years but
municipalities were waiting for guidance from the Treasury as to how those funds can
be spent, possibly on broadband, transportation, roads, and bridges. He stated former
Council member Mark Griffin would present on the Police Foundation at the next
Council meeting. He indicated the Colorado Municipal League, Metro Mayors Caucus,
Sheriffs, and Chiefs of Police were all opposed to Senate Bill 21-62. He reported he
attended the first meeting for the Arapahoe County Sales Tax Reauthorization
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Committee; he attended the transportation and mobility committee of the Metro Mayors
Caucus; and he discussed the state transportation bill.
Members of City Council
Councilor Blum reported he, Mayor Pro Tem Brown, City Manager Cramer, and Director
Sager had talked to three public affairs consultants and there was consensus that a
2022 election was recommended; it would be a two-phase process, first a City-led
process to analyze and research potential ballot questions and second a campaign
process with a citizen group. He and Mayor Pro Tem Brown recommended the City
conduct an RFP for a consultant this summer. He noted the process would require
considerable Council participation. He added during the South Suburban exclusion
process the City Council had a consultant on board from the beginning.
Mayor Pro Tem Brown agreed that was a good summary. She added she believed
hiring a consultant would be valuable regardless of the conclusion of the research
phase, even if the result showed no citizen support for any ballot measure.
City Manager Cramer added the consultants were consistent in relaying that this would
be a huge commitment by Council and staff. He noted both for this reason and for their
expertise, he agreed a consultant was needed for this project.
Councilor Safavi noted the City had a large number of CFOs as residents and
suggested Council form a citizen advisory group to look at the City’s financial models.
He indicated the CFOs might come up with creative solutions. He suggested the
Council do this before hiring a consultant.
Councilor Weil indicated City Manager Cramer had prepared Director Sager to review
the City’s long-range forecast with Council and suggested they use that to come to
some agreements on what parts of this project are necessary. He noted he was not
convinced yet of the necessity of ballot issues and suggested it would be beneficial to
engage a consultant early in the process once Council decides what they want to do.
Mayor Pro Tem Brown noted Councilor Safavi’s suggestion of a committee was a
common approach to these types of issues, but a consideration was if Council wanted
to ask a committee for input or wanted advocates for decisions already made by the
Council. She noted a consultant would help Council with these questions. She agreed
with Councilor Weil that the Council was not necessarily all on the same page. She
noted it was clear talking to the consultants that Council members would be expected to
put in a lot of effort campaigning as individual citizens for the issues and suggested
each Council member should consider their willingness to campaign. She indicated her
term on Council was over in 2022 and she was not sure she would want to do that level
of campaigning again. She stated even if all Council members decided they were not
able to campaign at that level she still believed hiring a consultant would be beneficial to
understand how the community at large felt about these issues.
April 6, 2021
City Council
Page 3 of 5

Draft

Draft

Draft

Councilor Blum added the consultants could help Council determine how many if any
ballot issues to put on the ballot. He agreed it was critical to get a consultant on board
and help Council educate themselves.
Councilor Sheldon suggested projects that may be eligible for American Rescue Plan
funds included undergrounding utility lines and cell phone coverage. He noted the April
1st Villager Newspaper cover article was very well done.
Councilor Gallagher reported he had discussed the Comcast Franchise Agreement with
a resident and confirmed with Ken Fellman that all franchise fees charged by the City to
Comcast are passed down to the residents.
Mayor Pro Tem Brown had no further report.
Councilor Weil reported DRCOG was working on a lot of projects but not very many with
a big impact to the City. He discussed a letter regarding Senate Bill 21-62.
Councilor Safavi discussed the bobcat that was spotted in the City.
Mayor Stewart added wild turkeys have also been seen in Englewood.
City Manager & Staff
City Manager Cramer noted Arapahoe County was beginning a homeless coordinating
committee. He reported the state’s COVID-19 dial was likely going away April 16th and
Tri-County Health Department was deciding what to do at their level related to mask
mandates and dials. He reported the City hosted a vaccine clinic for staff last week. He
stated City Hall would reopen to the public on May 17th and start allowing outside
organizations to use City Hall meeting rooms. He asked Council to consider what they
wanted to do regarding in-person or hybrid public meetings for Council and for other
boards and commissions.
Mayor Pro Tem Brown discussed emergency declarations.
Chief Tovrea reported Mark Griffin would attend the April 10th Council meeting to update
Council on the Police Foundation. She discussed Senate Bill 21-62.
Deputy City Manager/Director Goldie reported during the City’s undergrounding project
Xcel bored through one of the main cable lines for Crown Castle which knocked out
over a hundred small cell towers in the south metro area. He noted the City would hold
a scaled back Spring Clean Up on May 22nd for electronics, paint, and shredding at City
Hall. He added the City would continue to review rules and regulations to determine
what other special events could be held this year.
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Director Sager agreed with Councilor Sheldon about including utility line
undergrounding and cell phone coverage in the American Rescue Plan funding if
possible. She explained the funds would be released May 11th and Treasury was hoping
to have guidance released before then.
City Manager Cramer noted the timing of guidance from Treasury would be beneficial
for the rescheduled meeting with Zayo Group.
City Attorney
City Attorney Guckenberger reported she continued to work on contracts; impacts of
COVID recovery acts; year end audit; land use applications; potential Code
amendments; and a campaign finance ordinance for dealing with complaints at the local
level.
Mayor Stewart added City Attorney Guckenberger continued to work on the Comcast
Franchise Agreement.
ADJOURNMENT
Hearing no objection Mayor Stewart adjourned the meeting at 8:06 p.m.
(SEAL)

_________________________________
Russell O. Stewart, Mayor
_________________________________
Laura Gillespie, City Clerk
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CITY OF CHERRY HILLS VILLAGE
COLORADO

2450 E. Quincy Avenue
Cherry Hills Village, CO 80113
www.cherryhillsvillage.com

City Hall
Telephone 303-789-2541
FAX 303-761-9386

ITEM: 6b

MEMORANDUM
TO:

HONORABLE MAYOR STEWART AND MEMBERS OF THE CITY COUNCIL

FROM:

JAY GOLDIE, DEPUTY CITY MANAGER/DIRECTOR OF PUBLIC WORKS

SUBJECT: CONSTRUCTION CONTRACT FOR THE 2021 ASPHALT CAPITAL
IMPROVEMENT PROJECT WITH RME LTD., INC. DBA - ELITE SURFACE
INFRASTRUCTURE
DATE:

APRIL 20, 2021

ISSUE
Shall City Council approve the Construction Contract with Elite Surface Infrastructure (Exhibit
A)?
DISCUSSION
On March 11, 2021, the City accepted bids for the 2021 Street Improvement Program Asphalt
Project. The project includes the removal and replacement of pavement on Meade Lane from
Quincy to John Meade Park and Quincy from Clarkson for approximately 300 feet east. The
following bids were received:
COMPANY
ELITE SURFACE INFRASTRUCTURE
STRAIGHT LINE SAWCUTTING, INC.
METRO PAVERS, INC
ASPHALT SPECIALTIES COMPANY, INC.
SCHMIDT CONSTRUCTION, CO

BID AMOUNT
$56,161.60
$67,863.85
$68,668.75
$87,226.00
$87,761.10

Elite Surface Infrastructure formally PLM has worked for the City in the past and has performed
well. Based on their past performance staff feels that Elite Surface Infrastructure can produce
the quality of work that meets the City’s expectations and contract requirements.
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BUDGET IMPACT
There is a total of $58,000.00 budgeted in 2021 for this project. There is no negative impact on
the budget as the proposed contract amount is within the budgeted amount.
STAFF RECOMMENDATION
Staff is requesting approval of the Contract for Services with Elite Surface Infrastructure in the
amount of $56,161.60. There is a total of $58,000.00 in the 2021 CIP funds for this project.
Staff is requesting that City Council also approve an owner contingency for this project of
$2,000.00, bringing the total maximum expenditure to $58,161.60.
City Attorney Guckenberger has reviewed the Contract for Services and approved it as to form.
RECOMMENDED MOTION
“I move to approve the Construction Contract, with Elite Surface Infrastructure in the amount of
$56,161.60 with an owner contingency of $2,000.00 for a total maximum expenditure of
$58,161.60, authorize the expenditure of these funds, and authorize the Mayor to sign the
Contract for Services.”
ATTACHMENTS
Exhibit A: Construction Contract with Elite Surface Infrastructure
Exhibit B: General Conditions of the Contract
Exhibit C: Form of Bid
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EXHIBIT A

CITY OF
CHERRY HILLS VILLAGE
CONSTRUCTION CONTRACT
FOR THE FOLLOWING PROJECT:

2021 ASPHALT MILL AND OVERLAY PROJECT
City of Cherry Hills Village Project No. 2021-003
This Construction Contract (“Contract”) is made and entered into by and between RME Ltd., LLC
d/b/a Elite Surface Infrastructure (hereinafter, “Contractor”), a limited liability company registered to
operate in the State of Colorado having a principal office address of 1199 Atchison Court, Castle Rock,
Colorado 80109, and the CITY OF CHERRY HILLS VILLAGE (hereinafter, “City” or “Owner”), a
home rule municipal corporation of the State of Colorado, having an address of 2450 East Quincy Avenue,
Cherry Hills Village, Colorado 80113 (collectively, the City and Contractor may be referred to herein as
the “Parties” or individually as “Party”).
In consideration of the mutual covenants hereinafter set forth, the Parties agree as follows:
PART 1 – WORK; TIME
1.01
The Contractor agrees to furnish all of the technical, administrative, professional, and other labor,
all supplies and materials, equipment, printing, vehicles, local travel, office space and facilities, testing and
analyses, calculations, and any other facilities or resources necessary to perform in a workmanlike manner
all Work required by the Contract Documents.
1.02
This Contract shall be effective as of the date of its mutual execution by the Parties (“Effective
Date”). The Contractor agrees to undertake the performance of the Work within One Hundred Twenty
(120) days following the Notice of Award and agrees that the Work will be completed within Twenty (20)
working days (holidays, weekends, and inclement weather excluded) of the date of the Notice to Proceed
unless the Contract Time is extended by the City as provided in the Contract Documents.
The Parties agree that, in any section in which the Contractor prepares any document for “the
1.03
approval of the City,” such subsequent approval by the City does not mean that City is responsible for the
accuracy, thoroughness, or judgment contained in the document. The City does not waive the right to hold
the Contractor responsible for the accuracy, thoroughness, or judgment expressed in the document, as it is
expressly agreed by the Parties that the City is relying on the expertise of the Contractor for the timely
completion of the Work required by the Contract Documents.
PART 2 – CONTRACT PRICE AND PAYMENT
2.01
The City shall pay the Contractor for performance of the Work in accordance with the Contract
Documents the amount(s) shown on Contractor's Form of Bid, Items 1 - 2 not to exceed Fifty-Six
Cherry Hills Village Construction Contract (RME Ltd., LLC)
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Thousand One-Hundred Sixty-One Dollars and Sixty Cents ($56,161.60). The amount the City has
appropriated for this Contract is an amount that is, at a minimum, equal to the Contract Sum stated in this
paragraph.
2.02
The City shall make payments as set forth in Article 9 of the General Conditions, subject to the
City's obligation to retain a portion of the payments until final completion and acceptance by the City of all
Work included in the Contract Documents.
2.03
Prior to final payment, all Work specified by the Contract Documents must be completed. Payment
shall be made only after the procedure specified by the General Conditions is completed.
2.04
The City represents that either an appropriation for the price specified in this Construction Contract
has been made by the City Council or that sufficient funds have otherwise been made available for the
payment of this Construction Contract.
2.05
The Parties understand and acknowledge that the City of Cherry Hills Village is subject to Article
X § 20 of the Colorado Constitution (“TABOR”). The Parties do not intend to violate the terms and
requirements of TABOR by the execution of this Contract. It is understood and agreed that this Contract
does not create a multi-fiscal year direct or indirect debt or obligation within the meaning of TABOR and,
therefore, notwithstanding anything in this Contract to the contrary, all payment obligations of the City are
expressly dependent and conditioned upon the continuing availability of the funds beyond the term of the
City’s current fiscal period ending upon the next succeeding December 31. Financial obligations of the
City payable after the current fiscal year are contingent upon funds for that purpose being appropriated,
budgeted, and otherwise made available in accordance with the rules, regulations, and resolutions of the
City of Cherry Hills Village and other applicable law. Upon the failure to appropriate such funds, this
Contract shall be terminated.
2.06
Beginning on the Effective Date, Contractor may apply for payment to the Project Manager no
more frequently than every thirty (30) days for Work completed. Upon issuance of a Certificate for Payment
by the Project Manager, the City shall pay Contractor in accordance with Article 9 of the General
Conditions.
PART 3 – CONTRACTOR’S REPRESENTATIONS
3.01
In order to induce the City to enter into this Construction Contract, the Contractor makes the
following representations:
(a) The Contractor has familiarized itself with the nature and the extent of the Contract Documents,
Work, the location and site of the Work and any and all local conditions and federal, state and local laws,
ordinances, rules, regulations, and orders that in any manner may affect cost, progress, or performance of
the Work.
(b) Contractor has carefully studied all physical conditions at the site and existing facilities
affecting cost, progress, or performance of the Work.
(c) Contractor has given the City written notice of all conflicts, errors, or discrepancies that it has
discovered in the Contract Documents and, if applicable, the written resolution(s) thereof by the City is/are
acceptable to the Contractor.
(d)
Contractor shall not knowingly employ or contract with an illegal alien to perform work
under this Contract. Contractor shall not contract with a subcontractor that fails to certify to the Contractor
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that the subcontractor shall not knowingly employ or contract with any illegal aliens to perform work under
this Contract. By entering into this Contract, Contractor certifies as of the date of this Contract that has
confirmed the employment eligibility of all employees who are newly hired for employment and who will
perform work under the public contract for services through participation in the e-verify program or
department program. The Contractor is prohibited from using either the e-verify program or the department
program procedures to undertake pre-employment screening of job applicants while this Contract is being
performed. If the Contractor obtains actual knowledge that a subcontractor performing work under this
Contract knowingly employs or contracts with an illegal alien, the Contractor shall be required to notify the
subcontractor and the City within three (3) days that the Contractor has actual knowledge that a
subcontractor is employing or contracting with an illegal alien. The Contractor shall terminate the
subcontract if the subcontractor does not stop employing or contracting with the illegal alien within three
(3) days of receiving the notice regarding Contractor’s actual knowledge. The Contractor shall not
terminate the subcontract if, during such three (3) days, the subcontractor provides information to establish
that the subcontractor has not knowingly employed or contracted with an illegal alien. The Contractor is
required to comply with any reasonable request made by the Department of Labor and Employment made
in the course of an investigation undertaken to determine compliance with this provision and applicable
state law. If the Contractor violates this provision, the City may terminate this Contract, and the Contractor
may be liable for actual and/or consequential damages incurred by the City, notwithstanding any limitation
on such damages otherwise provided by this Contract.
3.02
Contractor agrees to remedy all defects appearing in the Work or developing in the materials
furnished and the workmanship performed under this Construction Contract for a period of one (1) year or
such other time that is specified in the Contract Documents after the date of acceptance of the Work by the
City, and further agrees to indemnify and save the City harmless from any costs encountered in remedying
such defects. Contractor shall provide a performance, payment, maintenance and warranty bond that shall
remain in effect until all defects are corrected as required by this paragraph.
PART 4 - CONTRACT DOCUMENTS
4.01 The Contract Documents, which comprise the entire Construction Contract between the City and the
Contractor, are attached to this Construction Contract and made a part hereof by this reference, including:
Invitation for Bids
Other: _____________________________
Instructions to Bidders
Bid Bond
Bid Form
Notice of Award
Notice to Proceed
Construction Contract
Construction Drawings
Specifications
Right-of-Way Standards
Performance, Payment, Maintenance and Warranty Bond
General Conditions, including table of contents
Special Conditions
Construction Contract Addenda
Change Orders, Change Order Directives, and Order for Minor Change in Work
Insurance Certificates and Endorsements
Tax-Exempt Certificates
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In the event of an inconsistency between any provisions of the Contract Documents, the more specific
provisions shall govern the less specific provisions, and written addenda, change orders, or other
modifications approved in writing by both Parties subsequent to the date of this Contract as set forth on
page 1 hereof shall govern the original Contract Documents.
4.02
There are no Contract Documents other than those listed above. The Contract Documents may
only be altered, amended, or repealed by a modification, in writing, executed by the City and the Contractor
as provided in Part 9 of this Contract and as otherwise provided in the Contract Documents.
PART 5 - PROJECT MANAGER AND SUPERINTENDENT
5.01
The Project Manager, for the purposes of the Contract Documents, is the following, or such other
person or firm as the City may designate in writing:
Name:
Address:
Telephone:
Email:

Ralph Mason
2450 East Quincy Avenue, Cherry Hills Village, Colorado 80113
303-783-2741
rmason@cherryhillsvillage.com

The Project Manager is authorized to represent and act as agent for the City with respect to the City’s rights
and duties under the Contract Documents, provided, however, the Project Manager shall not have any
authority to approve any Change Order or approve any amendment to the Construction Contract or Contract
Documents, except for those minor Change Orders defined in paragraph 7.4.1 of the General Conditions,
such authority being specifically reserved to the duly authorized official of the City having such approval
authority pursuant to the City’s Charter and ordinances. In the event of doubt as to such authority, the
Contractor may request a written representation from the City Manager resolving such doubt and
designating the person with authority under the circumstances, which written representation shall be
conclusive and binding upon the City.
5.02
The Contractor’s Superintendent, for purposes of the Contract Documents, is the following and is
subject to Article 3 (Section 3.9) of the General Conditions and such other obligations as the Contract
Documents may specify:
Name: Van Miranda (Elite Surface Infrastructure)
Address: 1199 Atchison Court, Castle Rock, CO 80109
Telephone:303-841-0292
Email: van.miranda@elitesi.com
PART 6 - ASSIGNMENT
6.01
No assignment by a Party hereto of any rights under or interest in the Contract Documents will be
binding on another Party hereto without the written consent of the Party sought to be bound; and
specifically, but without limitation, moneys that may become due and moneys that are due may not be
assigned without such consent (except to the extent that the effect of this restriction may be limited by law),
and unless specifically stated to the contrary in any written consent to an assignment, no assignment will
release or discharge the assignor from any duty or responsibility under the Contract Documents. This
restriction on assignment includes, without limitation, assignment of the Contractor's right to payment to
its surety or lender.
6.02
It is agreed that this Construction Contract shall be binding on and inure to the benefit of the Parties
hereto, their heirs, executors, administrators, assigns and successors.
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PART 7 - GOVERNING LAW AND VENUE
7.01
This Construction Contract shall be governed by the laws of the State of Colorado and the Charter
and ordinances of the City of Cherry Hills Village.
7.02
This Construction Contract shall be deemed entered into in Arapahoe County, State of Colorado,
as the City is located in said county. The location for settlement of any and all claims, controversies, and
disputes arising out of or related to this Construction Contract or any breach thereof, whether by alternative
dispute resolution or litigation, shall be proper only in Arapahoe County.
PART 8 - LIQUIDATED DAMAGES
8.01
The City and the Contractor recognize that time is of the essence in this Construction Contract and
that the City will suffer financial loss if the Work is not substantially completed within the time specified
in paragraph 1.02 above, plus any extensions thereof allowed by the City by written Change Order or
Construction Change Directive. They also recognize the delays, expense, and difficulties involved in
proving, in a legal or arbitration proceeding, the actual loss suffered by the City if the Work is not
substantially complete on time. Accordingly, rather than requiring any such proof, the City and the
Contractor agree that as liquidated damages for delay (but not as a penalty) the Contractor shall pay the
City the applicable amount set forth in the General Conditions for each day that expires after the time
specified in paragraph 1.02 until the Work is complete. It is agreed that this is a reasonable estimate of the
damages likely to be suffered by the City for late completion of the Work. If the Contractor shall fail to
pay such liquidated damages promptly upon demand therefor, the Surety on the Performance, Payment,
Maintenance and Warranty Bond shall pay such damages. In addition, and at the City’s option, the City
may withhold all or any part of such liquidated damages from any payment due the Contractor.
PART 9 - MODIFICATIONS
This Construction Contract shall be modified only by written Change Orders or Addenda agreed upon by
the Parties hereto, duly issued in form approved by the City Attorney and in conformance with the other
Contract Documents. Pursuant to Article 7 of the General Conditions, the Contract Sum and Contract Time
may be changed by a Change Order only. The City shall not approve any Contract modification that
increases the Contract Sum without providing the Contractor written assurance that the City has
appropriated funds for the additional amounts.
Notwithstanding the paragraph immediately above, the City reserves the right to renew this Construction
Contract for up to three (3) additional years, in its sole discretion, all terms and conditions to remain the
same with the exception of the prices to be paid for the required maintenance, work, and materials. No
later than October 1 of the year in which this Contract takes effect, the Contractor may submit to the Project
Manager a revised price schedule for the succeeding year. The Project Manager shall accept or reject the
revised price schedule by written notification to the Contractor on or before December 1 of that same year.
The Project Manager’s acceptance of the revised price schedule shall constitute notice of the City’s intent
to exercise its option to renew this Contract for an additional year, subject to final approval of such renewal
by City Council or such other duly authorized official of the City having such approval authority pursuant
to the City’s Charter and ordinances; and subject to annual appropriation. Any renewal of this Contract for
an additional year shall be pursuant to a written letter amendment to the Contract signed by both Parties,
and such renewal shall be exempt from competitive bidding requirements pursuant to Section 4-3-20(b)(5)
of the Cherry Hills Village Municipal Code.
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PART 10 - CONTINGENCY
This Construction Contract is expressly contingent upon the approval of the City of all of the terms set forth
herein. In the event this Construction Contract is not approved in its entirety by the City, neither Party shall
be bound to the terms of this Construction Contract.
The person or persons signing and executing this Construction Contract on behalf of each Party do hereby
warrant and guarantee that he/she or they have been fully authorized to execute this Construction Contract and
to validly and legally bind such Party to all the terms, performances, and provisions herein set forth.
No officer or employee or agent of the City shall be personally responsible for any liability arising under
or growing out of the Contract.
INSURANCE CERTIFICATES REQUIRED BY THE GENERAL CONDITIONS OF THIS
CONTRACT SHALL BE SENT TO THE PUBLIC WORKS DEPARTMENT, CITY OF CHERRY
HILLS VILLAGE, ATTENTION: RALPH MASON, PROJECT MANAGER
PART 11 – INDEPENDENT CONTRACTOR
11.01 General. Contractor is an independent contractor. Notwithstanding any other provision of this
Contract, all personnel assigned by Contractor to perform work under the terms of this Contract shall be,
and remain at all times, employees or agents of Contractor for all purposes. Contractor shall make no
representation that it is a City employee for any purposes.
11.02 Liability for Employment-Related Rights and Compensation. The Contractor shall be solely
responsible for all compensation, benefits, insurance and employment-related rights of any person
completing the Work hereunder during the course of or arising or accruing as a result of any employment,
whether past or present, with the Contractor, as well as all legal costs including attorney’s fees incurred in
the defense of any conflict or legal action resulting from such employment or related to the corporate
amenities of such employment. The Contractor will comply with all laws, regulations, municipal codes,
and ordinances and other requirements and standards applicable to the Contractor’s employees, including,
without limitation, federal and state laws governing wages and overtime, equal employment, safety and
health, employees’ citizenship, withholdings, reports and record keeping. Accordingly, the City shall not
be called upon to assume any liability for or direct payment of any salaries, wages, contribution to pension
funds, insurance premiums or payments, workers’ compensation benefits or any other amenities of
employment to any of the Contractor’s employees or any other liabilities whatsoever, unless otherwise
specifically provided herein.
11.03 Insurance Coverage and Employment Benefits. The City will not include the Contractor as an
insured under any policy the City has for itself. The City shall not be obligated to secure nor provide any
insurance coverage or employment benefits of any kind or type to or for the Contractor or the Contractor’s
employees, sub-consultants, subcontractors, agents, or representatives, including but not limited to
coverage or benefits related to: local, state, or federal income or other tax contributions, FICA, workers’
compensation, unemployment compensation, medical insurance, life insurance, paid vacations, paid
holidays, pension or retirement account contributions, profit sharing, professional liability insurance, or
errors and omissions insurance. The following disclosure is provided in accordance with Colorado law:
CONTRACTOR ACKNOWLEDGES THAT NEITHER IT NOR ITS AGENTS OR
EMPLOYEES ARE ENTITLED TO UNEMPLOYMENT INSURANCE BENEFITS
UNLESS CONTRACTOR OR SOME ENTITY OTHER THAN THE CITY PROVIDES
SUCH BENEFITS. CONTRACTOR FURTHER ACKNOWLEDGES THAT NEITHER IT
Cherry Hills Village Construction Contract (RME Ltd., LLC)
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NOR ITS AGENTS OR EMPLOYEES ARE ENTITLED TO WORKERS’
COMPENSATION BENEFITS. CONTRACTOR ALSO ACKNOWLEDGES THAT IT IS
OBLIGATED TO PAY FEDERAL AND STATE INCOME TAX ON ANY MONEYS
EARNED OR PAID PURSUANT TO THIS CONTRACT.
11.04 Employee Benefits Claims. To the maximum extent permitted by law, the Contractor waives all
claims against the City for any Employee Benefits; the Contractor will defend the City from any claim and
will indemnify the City against any liability for any Employee Benefits for the Contractor imposed on the
City; and the Contractor will reimburse the City for any award, judgment, or fine against the City based on
the position the Contractor was ever the City’s employee, and all attorneys’ fees and costs the City
reasonably incurs defending itself against any such liability.
PART 12 – MISCELLANEOUS PROVISIONS
12.01 Compliance with Laws and Regulations. All of the Work performed under this Contract by the
Contractor shall comply with all applicable laws, rules, regulations, and codes of the United States and the
State of Colorado. The Contractor shall also comply with all applicable ordinances, regulations, and
resolutions of the City and shall commit no trespass on any public or private property in the performance
of any of the Work identified in this Contract.
12.02 ADA Compliance. Contractor shall comply with applicable provisions of the Americans with
Disabilities Act of 1990, as amended from time to time (the “ADA”), and any other applicable federal
regulation. A signed, written certificate stating compliance with the ADA may be requested at any time
during the term, or any Renewal Term, of this Contract.
12.03 Severability. In the event any of the provisions of this Contract are held to be unenforceable or
invalid by any court of competent jurisdiction, the validity of the remaining provisions shall not be affected,
provided that the remaining provisions without the invalidated provisions are consistent with the Parties’
intent. Should either Party fail to enforce a specific term of this Contract it shall not be a waiver of a
subsequent right of enforcement, nor shall it be deemed a modification or alteration of the terms and
conditions contained herein.
12.04 Retention and Open Records Act Compliance. All records of the Contractor related to the
completion of the Work hereunder, including public records as defined in the Colorado Open Records Act
(“CORA”), and records produced or maintained in accordance with this Contract, are to be retained and
stored in accordance with the City’s records retention and disposal policies. Those records which constitute
“public records” under CORA are to be at the City offices or accessible and opened for public inspection
in accordance with CORA and City policies. Public records requests for such records shall be processed in
accordance with City policies. Contractor agrees to allow access by the City and the public to all documents
subject to disclosure under applicable law. Contractor’s willful failure or refusal to comply with the
provisions of this paragraph shall result in the immediate termination of this Contract by the City. For
purposes of CORA, the City Clerk is the custodian of all records produced or created as a result of this
Contract. Nothing contained herein shall limit the Contractor’s right to defend against disclosure of records
alleged to be public.
12.05 No Third-Party Beneficiaries. The enforcement of the terms and conditions of this Contract and all
rights of action relating to such enforcement, shall be strictly reserved to the City and the Contractor, and
nothing contained in this Contract shall give or allow any such claim or right of action by any other or third
person under such Contract.
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12.06 Headings. The headings contained in this Contract are for reference purposes only and shall not in
any way affect the meaning or interpretation of this Contract.
12.07 Entire Agreement. The Parties acknowledge and agree that the provisions contained herein
constitute the entire agreement and that all representations made by any elected official, officer, director,
agent or employee of the respective Parties unless included herein are null and void and of no effect. No
alterations, amendments, changes, or modifications to this Contract, except those which are expressly
reserved herein to the Project Manager and/or the Superintendent, shall be valid unless they are contained
in writing and executed by all the Parties with the same formality as this Contract.
12.08 Contract Controls. In the event a conflict exists between this Contract and any term in any exhibit
attached or incorporated into this Contract, the terms in this Contract shall supersede the terms in such
exhibit.
12.09 Release of Information. The Contractor shall not, without the prior written approval of the City,
release any privileged or confidential information obtained in connection with the Work or this Contract.
12.010 Survival. The Parties understand and agree that all terms and conditions of the Contract that require
continued performance, compliance, or effect beyond the termination date of the Contract shall survive
such termination date and shall be enforceable in the event of a failure to perform or comply.
12.011 Binding Effect. The Parties agree that this Contract, by its terms, shall be binding upon the
successors, heirs, legal representatives, and assigns; provided that this section shall not authorize
assignment.
12.012 Protection of Personal Identifying Information. If the Work includes or requires the City to disclose
to Contractor any personal identifying information as defined in C.R.S. § 24-73-101, Contractor shall
comply with the applicable requirements of C.R.S. §§ 24-73-101, et seq., relating to third-party service
providers.
12.013 Authority. The individuals executing this Contract represent that they are expressly authorized to
enter into this Contract on behalf of the City of Cherry Hills Village and the Contractor and bind their
respective entities.
12.014 Counterparts. This Contract may be executed in one or more counterparts, each of which shall
constitute an original and all of which shall constitute one and the same document. In addition, the Parties
specifically acknowledge and agree that electronic signatures shall be effective for all purposes, in
accordance with the provisions of the Uniform Electronic Transactions Act, Title 24, Article 71.3 of the
Colorado Revised Statutes.
IN WITNESS WHEREOF, the parties hereto have executed this Construction Contract in triplicate. Two
counterparts have been delivered to the City and one counterpart has been delivered to the Contractor. All
portions of the Contract Documents have been signed or identified by the City and the Contractor.
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CITY OF CHERRY HILLS VILLAGE,
COLORADO

By: __________________________________
Russell O. Stewart, Mayor
Date: _________________________________
ATTEST:

APPROVED AS TO FORM:

______________________________
Laura Gillespie, City Clerk

_____________________________________
Kathie Guckenberger, City Attorney

DEPARTMENT RESPONSIBLE FOR ADMINISTRATION OF CONTRACT: PUBLIC WORKS
CONTRACTOR: RME Ltd., LLC d/b/a Elite
Surface Infrastructure
By:

____________________________________

Name: ____________________________________
Title:

____________________________

Date:

____________________________________

STATE OF _______________ )
) ss.
COUNTY OF ______________ )
The foregoing Construction Contract was acknowledged before me this _____ day of __________________,
2021, by _____________________ as ________________________ of RME Ltd., LLC d/b/a Elite Surface
Infrastructure, a Colorado limited liability company.
Witness my hand and official seal.
My commission expires: ____________________.
Notary Public
(Required for all contracts pursuant to C.R.S.
§ 8-40-202(2)(b)(IV))
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ARTICLE 1
GENERAL PROVISIONS
1.1

DEFINITIONS

1.1.1
“Application for Payment” means the Contractor’s request for payment submitted to the Project
Manager according to the process set forth in paragraphs 9.3.1- 9.3.4.
1.1.2 “Bidding Documents” means the Notice to Bidders; Request for Proposals; Invitation to Bid;
Instructions to Bidders; Bid Proposal; Bid Schedule; and Bid Bond, as applicable.
1.1.3 “Certificate for Payment” means the amount approved for payment by the Project Manager after
the receipt of the Contractor’s Application for Payment, as more fully defined in paragraph 9.4.1.
.1 .4 “Change Order” means a written order to the Contractor, signed by the Contractor and the Owner
stating their agreement upon a change in the Work; the amount of the adjustment in the Contract Sum, if
any; or the extent of the adjustment in the Contract Time, if any, as more fully defined in paragraph 7.2.
.1 .5 “Claim” means a demand or assertion by one of the parties seeking, as a matter of right, adjustment
of contract terms, payment of money, extension of time, or other relief with respect to the terms of the
Construction Contract, or other disputes between the Owner and Contractor arising out of or relating to the
Construction Contract.
1. 1.6 “Construction Change Directive” means a written order directed to the Contractor and signed by
the Owner, directing a change in the Work and stating a proposed basis for adjustment, if any, in the
Contract Sum or Contract Time, or both, as defined more fully in paragraphs 7.3.1-7.3.9.
1. 1.7 “Construction Contract” or “Contract” means the entire and integrated agreement between the
parties hereto, evidenced by the Contract Documents, which supersedes all prior negotiations,
representations, or agreements, either written or oral, subject only to amendment or modification as
permitted by Article 7 and as permitted by the Construction Contract.
1.1.8 “Contract Documents” means the Construction Contract, the Conditions of the Contract (General,
Special, Supplementary and other Conditions, as applicable), the Drawings, the Specifications, all Addenda
issued prior to and all Modifications issued after execution of the Contract, and all other documents listed
in the Contract, including the Bidding Documents, the Notice of Award, Notice to Proceed; Performance,
Payment, Maintenance and Warranty Bond; Certificates of Insurance; and Tax-Exempt Certificates.
Nothing contained in the Contract Documents creates any contractual relationship between the Owner any
subcontractor, sub-subcontractor, or supplier of equipment or materials (except as provided in paragraph
5.3 hereof).
1.1.9 “Contract Sum” means the amount stated in paragraph 2.01 of the Construction Contract and,
including authorized adjustments thereto, is the total amount payable by the Owner to the Contractor for
the performance of the Work under the Contract Documents.
1.1.10 “Contract Time” means the period of time allotted in the Contract Documents for Substantial
Completion of the Work, including authorized adjustments thereto.
1 .1.11 “Contractor” means the person or entity identified as such in the Construction Contract or an
authorized representative thereof.
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1.1.12 “Date of Commencement of the Work” is the date established in the Notice to Proceed. If there is
no Notice to Proceed, it shall be the date of the Construction Contract or such other date as may be
established therein.
1.1.13 The “Date of Substantial Completion” is the date certified by the Project Manager in accordance
with paragraph 9.8.
1.1.14 “Day” as used in the Contract Documents shall mean calendar day unless otherwise specifically
designated.
1.1.15 “Drawings” are the graphic and pictorial portions of the Contract Documents, wherever located
and whenever issued, showing the design, location and dimensions of the Work, generally including plans,
elevations, sections, details, schedules, and diagrams.
1 .1 .16 “Final Completion” means the finding by the Project Manager that the final Certificate for Payment
should be issued based on his knowledge, information and belief that the Work has been completed in
accordance with the terms and conditions of the Contract Documents and that the entire balance found to
be due the Contractor, and noted in said final Certificate for Payment, is due and payable, as more fully
defined in paragraph 9.10.1.
1.1.17 “Modification” means (1) a written amendment to the Construction Contract signed by both parties,
(2) a Change Order, (3) a Construction Change Directive, or (4) a written Order for a Minor Change in the
Work approved by the Owner pursuant to paragraph 7.4.
1.1.18 “Notice to Proceed” means the form issued by the City and accepted in writing by the Contractor
that notifies Contractor to begin work on or before a date certain, establishes an end date, and returns bid
security.
1.1.19 “Order for a Minor Change in the Work” means an order for minor changes in the Work issued by
the Project Manager not involving an adjustment to the Contract Sum or extending the Contract Time as
permitted by paragraph 7.4.1.
1.1.20 “Owner” means the person or entity identified as such in the Construction Contract or an authorized
representative thereof. The term “City of Cherry Hills Village” or “City” may be used interchangeably
with the term “Owner”.
1.1.21

“Product Data” shall have the meaning set forth in paragraph 3.12.2.

.1.22 “Project” means the total construction of which the Work performed under the Construction
Contract Documents may be the whole or a part and which may include construction by the Owner or by
separate contractors.
1 .1 .23 “Project Manager” means the City representative identified as such in Part 5 of the Contract.
1.1.24 “Project Manual” means the volume usually assembled for the Work which may include the
bidding requirements, sample forms, conditions of the Contract, and Specifications.
1.1.25 “Samples” shall have the meaning set forth in paragraph 3.12.3.
1.1.26 “Shop Drawings” shall have the meaning set forth in paragraph 3.12.1.
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1. 1.27 “Specifications” are that portion of the Contract Documents consisting of the written requirements
for materials, equipment, construction systems, standards, and workmanship for the Work, and performance
of related services.
1.1.28 “Subcontractor” means a person or entity who has a direct contract with the Contractor to perform
any of the Work at the site or an authorized representative thereof. Subcontractor” does not include any
separate contractor or his subcontractor.
1 .1 .29 “Substantial Completion” means the stage in the progress of the Work when the Work (or
designated portion thereof that the Owner agrees to accept separately) is sufficiently complete in accordance
with the Contract Documents so the Owner can occupy or use the Work for its intended use as more fully
explained in paragraph 9.8.
1.1.30 “Sub-subcontractor” means a person or entity who has a direct or indirect contract with a
subcontractor to perform any of the Work at the site or an authorized representative thereof.
1.1.31 “Underground Utilities” means any below ground line, structure, facility or installation used by a
utility or service provider including, but not limited to, telephone company lines, cable and conduit; cable
television lines, cable and conduit; internet lines, cable and conduit; sewer lines and water lines, including
individual sewer and water service lines; stormwater lines; gas lines; electrical lines, cables and conduit;
and traffic signal lines, cable and conduit.
1.1.32 “Work” means the construction, deliverables, and services required by the Contract Documents,
whether completed or partially completed, and includes all other labor, materials, equipment, and services
provided or to be provided by the Contractor to fulfill the Contractor’s obligations for the completed
construction required by the Contract Documents. The Work may constitute the whole or a part of the
Project.

1.2

EXECUTION, CORRELATION AND INTENT

1.2.1
The Contract Documents shall be signed in not less than triplicate by the Owner and Contractor
and shall be maintained by the Project Manager.
1 .2.2 By executing the Construction Contract, the Contractor represents that he has visited the site,
familiarized himself with the local conditions under which the Work is to be performed, and correlated his
observations with the requirements of the Contract Documents.
In connection with the foregoing, and having carefully examined all Contract Documents, as
aforesaid, and having visited the site, and having familiarized himself with the site construction
circumstances of the Project, the Contractor acknowledges and declares that it has no knowledge of any
discrepancies, omissions, ambiguities, or conflicts in said Contract Documents and that if it becomes aware
of any such discrepancies, omissions, ambiguities, or conflicts, it will promptly notify Owner and Project
Manager of such fact.
1.2.3 The Contract Documents include all items necessary for the proper execution and completion of
the Work by the Contractor. The Work shall consist of all items specifically included in the Contract
Documents as well as all additional items of work which are reasonably inferable from that which is
specified in order to complete the Work in accordance with the Contract Documents. The Contract
Documents are complementary, and what is required by any one Contract Document shall be as binding as
if required by all. Any differences between the requirements of the Drawings and the Specifications or any
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differences within the Drawings themselves or within the Specifications themselves have been referred to
the Owner by Contractor prior to the submission of bids and have been clarified by an Addendum issued to
all Bidders.
If any such differences or conflicts were not called to the Owner’s attention prior to submission of
bids, the Project Manager shall decide which of the conflicting requirements will govern based upon the
most stringent of the requirements, and subject to the approval of the Owner, the Contractor shall perform
the Work at no additional cost or Contract Time to the Owner in accordance with the Project Manager’s
decision. Work not covered in the Contract Documents will not be required unless it is consistent therewith
and is reasonably inferable therefrom as being necessary to produce the intended results.
1 .2.4 The organization of the Specifications into divisions, sections and articles, and the arrangement of
Drawings shall not control the Contractor in dividing the Work among subcontractors or in establishing the
extent of Work to be performed by any trade.
1 .2.5 Unless otherwise stated in the Contract Documents, words and abbreviations which have wellknown technical or trade meanings are used in the Contract Documents in accordance with such recognized
meanings.
1 .2.6 In the interest of brevity, the Contract Documents frequently omit modifying words such as “all”
and “any” and articles such as “the” and “an.” The fact that a modifier or an article is absent from one
statement and appears in another is not intended to affect the interpretation of either statement.
1 .2.7 Interpretation of Contract Documents. Masculine includes both the masculine and the feminine;
singular includes the singular and the plural; headings are for reference only and are not substantive.

1.3

OWNERSHIP AND USE OF DOCUMENTS

1.3.1
The Drawings, Specifications, and other similar or related documents and copies thereof are
furnished to the Contractor for the purpose of performing the Work and are, and shall remain, the property
of the Owner. The Contractor may retain one (1) record set. Neither the Contractor nor any subcontractor,
sub-subcontractor or material or equipment supplier shall own or claim a copyright in the Drawings,
Specifications and other similar or related documents, and Owner will retain all common law, statutory,
and other reserved rights, in addition to the copyright (including, without limitation, the right to create
derivative works therefrom). All copies of such documents shall be returned to the Owner upon completion
of the Work. The Drawings, Specifications, and other similar or related documents and copies thereof
furnished to the Contractor, are for use solely with respect to this Project. They are not to be used by the
Contractor or any subcontractor, sub-subcontractor or material or equipment supplier on other projects or
for additions to this Project outside the scope of the Work without the specific written consent of the Owner.
The Contractor, subcontractors, sub-subcontractors and material or equipment suppliers are granted a
limited license to use and reproduce applicable portions of the Drawings, Specifications and other
documents appropriate to and solely for use in the execution of their Work under the Contract Documents.
All copies made under this license shall bear the statutory copyright notice, if any, shown on the Drawings,
Specifications and other documents. Submittal or distribution to meet official regulatory requirements or
for other purposes in connection with this Project is not to be construed as publication in derogation of any
copyright or other reserved rights.
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ARTICLE 2
OWNER
2.1

INFORMATION AND SERVICES REQUIRED OF THE OWNER

2.1.1
The Owner shall furnish existing surveys describing the physical characteristics, legal limitations
and utility locations, if such utilities are the property of Owner, for the site of the Project, and a legal
description of the site, if necessary. The Contractor shall undertake such further investigations and studies
as may be necessary or useful to determine site characteristics and conditions. In connection with the
foregoing, Contractor shall locate prior to performing any Work, all Underground Utilities. If utility locate
services are provided in the field by utility owners, Contractor nonetheless remains solely responsible to
determine the actual location of all Underground Utilities.
2. 1 .2 Except for permits and fees which are the responsibility of the Contractor under the Contract
Documents, the Owner shall secure and pay for necessary approvals, easements, assessments and charges
required for the construction, use or occupancy of permanent structures or for permanent changes in existing
facilities. Such approvals and the like shall be provided by Owner within a time and in a manner as to avoid
any unreasonable delays in the Work or schedule of Contractor and shall include only such approvals for
permanent facilities which are necessary to perform the Work as set forth in the Contract Documents.
2. 1.3 Information or services required to be furnished by Owner shall be furnished by the Owner with
reasonable promptness to avoid unreasonable delay in the orderly progress of the Work.
2.1.4 Unless otherwise provided in the Contract Documents, the Contractor will be furnished, free of
charge, all copies of Drawings and Specifications reasonably necessary for the execution of the Work.

2.1.5

The Owner shall forward all

instructions to

the Contractor through the Project Manager.

2. 1 .6 The foregoing are in addition to other duties and responsibilities of the Owner enumerated herein
and especially those in respect to Work by Owner or by Separate Contractors, Payments and Completion,
and Insurance in Articles 6, 9, and 11 respectively.
2.2

OWNER’S RIGHT TO STOP THE WORK

2.2.1
If the Contractor fails to correct defective Work as required by Paragraph 12.2 or fails to carry out
the Work in accordance with the Contract Documents, or fails or refuses to provide a sufficient amount of
properly supervised and coordinated labor, materials, or equipment so as to be able to complete the Work
within the Contract Time, or fails to remove and discharge (within ten (10) days) any lien filed upon
Owner’s property by anyone claiming by, through, or under Contractor, or disregards the instructions of
the Project Manager or Owner when based on the requirements of the Contract Documents, the Owner or
the Project Manager, by a written order, may order the Contractor to stop the Work, or any portion thereof,
until the cause for such order has been eliminated; however, this right of the Owner and the Project Manager
to stop the Work shall not give rise to any duty on the part of the Owner to exercise this right for the benefit
of the Contractor or any other person or entity.

2.3

OWNER’S RIGHT TO CARRY OUT THE WORK

2.3.1
If the Contractor defaults or neglects to carry out the Work in accordance with the Contract
Documents and fails within a seven (7) day period after receipt of written notice from the Owner to
commence and continue conection of such default or neglect with diligence and promptness, or fails within
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such seven (7) day period to eliminate (or diligently commence to eliminate) the cause of any stop work
order issued under paragraph 2.2.1 hereof, the Owner may, without prejudice to other remedies the Owner
may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued deducting
from the payments then or thereafter due the Contractor the cost of correcting such deficiencies, including
compensation and additional services and expenses made necessary by such default, neglect or failure. If
the payments then or thereafter due the Contractor are not sufficient to cover such amount, the Contractor
shall pay the difference to the Owner.

ARTICLE 3
CONTRACTOR
3.1

REVIEW OF CONTRACT DOCUMENTS AND FIELD CONDITIONS BY
CONTRACTOR

3.1.1
In addition to and not in derogation of Contractor’s duties under paragraphs 1.2.2 and 1.2.3 hereof,
Contractor shall carefully study and compare the Contract Documents and shall at once report to the Owner
any error, inconsistency or omission discovered. The Contractor shall not be liable to the Owner for any
damage resulting from any such errors, inconsistencies or omissions in the Contract Documents hereof
unless the Contractor recognized or reasonably should have recognized such error, inconsistency or
omission and failed to report it to the Owner. If the Contractor performs any construction activity involving
an error, inconsistency or omissions in the Contract Documents that Contractor recognized or reasonably
should have recognized, without such notice to the Owner, the Contractor shall assume complete
responsibility for such performance and shall bear the full amount of all costs related to correcting such
inconsistent performance. The Contractor shall perform no portion of the Work at any time without
Contract Documents or, where required, approved Shop Drawings, Product Data or Samples for such
portion of the Work.
3.1 .1.1 If any errors, inconsistencies, or omissions in Contract Documents are recognized or reasonably
should have been recognized by the Contractor, any member of its organization, or any of its subcontractors,
the Contractor shall be responsible for notifying the Owner in writing of such error, inconsistency, or
omission before proceeding with the Work. The Owner will take such notice under advisement and within
a reasonable time commensurate with job progress, render a decision. If Contractor fails to give such notice
and proceeds with such work, it shall correct any such error, inconsistency, or omission at no additional
cost to Owner.
3.1.2 In addition to and not in derogation of Contractor’s duties under paragraphs 1.2.2 and 1.2.3 hereof,
the Contractor shall take field measurements and verify field conditions and shall carefully compare such
field measurements and conditions and other information known to the Contractor with the Contract
Documents before commencing activities. Errors, inconsistencies or omissions discovered shall be reported
to the Project Manager at once.
3.1.3 The Contractor shall perform the Work in accordance with the Contract Documents and submittals
approved pursuant to paragraph 3.12.

3.2

SUPERVISION AND CONSTRUCTION PROCEDURES

3.2.1
The Contractor shall supervise and direct the Work, using his best skill and attention. The
Contractor shall be solely (subject to the terms and provisions of Article 4 hereof) responsible for and have
control over all construction means, methods, techniques, sequences and procedures and for coordinating
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all portions of the Work under the Contract, unless Contract Documents give other specific instructions
concerning these matters.
The Contractor shall review any specified construction or installation procedure, including those
recommended by manufacturers, and shall advise the Owner if the specified procedure deviates from good
construction practice or if following the procedure will affect any warranties, and may propose any
alternative procedure which the Contractor will warrant.
3.2.2 The Contractor shall be responsible to the Owner for the acts and omissions of his employees,
subcontractors and their agents and employees, and other persons performing any of the Work under a
contract or other arrangements with the Contractor. It is understood and agreed that the relationship of
Contractor to Owner shall be that of an independent contractor. Nothing contained herein or inferable here
from shall be deemed or construed to (1) make Contractor the agent, servant, or employee of the Owner, or
(2) create any partnership,joint venture, or other association between Owner and Contractor. Any direction
or instruction by Owner in respect of the Work shall relate to the results the Owner desires to obtain from
the Work, and shall in no way affect Contractors independent contractor status as described herein.
3.2.3 The Contractor shall not be relieved from his obligations to perform the Work in accordance with
the Contract Documents either by the activities or duties of the Project Manager in his administration of the
Contract, or by inspections, tests or approvals required or performed under Paragraph 13.7 by persons other
than the Contractor.
3.2.4 The Contractor shall be solely responsible for locating all existing underground installations,
including Underground Utilities and their service connections, in advance of excavating or trenching, by
contacting the utility owners thereof and prospecting. Notwithstanding utility locate services that may be
provided in the field by utility owners, Contractor remains ultimately responsible to determine the actual
location of all Underground Utilities, facilities, structure, or installations. The Contractor shall use his own
information and shall not rely upon any information shown or not shown on the plans or on field locates
provided by the utility owner concerning existing Underground Utilities, facilities, structure, or
installations. Any delay, additiona’ work, or extra cost to the Contractor caused by existing Underground
Utilities, facilities, structures or installations shall not constitute a claim for extra work, additional payment,
or damage.
3.2.5 The Contractor has the responsibility to ensure that all equipment and material suppliers and
subcontractors, their agents, and employees adhere to the Contract Documents, and that they order material
and equipment on time, taking into account the current market and delivery conditions, including conditions
related to COVID-19, and that they provide equipment and materials on time. The Contractor shall
coordinate its Work with that of all others on the Project, including deliveries, storage, installations, and
construction utilities. The Contractor shall be responsible for the space requirements, locations, and routing
of its equipment. In areas and locations where the proper and most effective space requirements, locations,
and routing cannot be made as indicated, the Contractor shall meet with all others involved, before
installation, to plan the most effective and efficient methods of overall installation.
3.2.6 The Contractor shall establish and maintain bench marks and all other grades, lines, and levels
necessary for the Work, report errors or inconsistencies to the Owner before commencing work, and review
the placement of the structure(s) and permanent facilities on the site with the Owner after all lines are staked
out and before foundation work is started. Contractor shall provide access to the Work for the Owner, the
Project Manager, other persons designated by Owner, and governmental inspectors. Any encroachments,
as revealed by an improvement survey, made by Contractor or its subcontractors (of any tier) on adjacent
properties due to construction, except for encroachments arising from errors or omissions not reasonably
discoverable by Contractor in the Contract Documents, shall be the sole responsibility of the Contractor
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and Contractor shall correct such encroachments within thirty (30) days of the improvement survey (or as
soon thereafter as reasonably possible), at Contractor’s sole expense, either by the removal of the
encroachment (and subsequent reconstruction on the Project site) or agreement with the adjacent property
owner(s) (in form and substance satisfactory to Owner in its sole discretion) allowing the encroachments
to remain.

3.3

LABOR AND MATERIALS

3.3.1
Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for all
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities,
transportation, and other facilities and services necessary for the proper execution and completion of the
Work, whether temporary or permanent and whether or not incorporated or to be incorporated in the Work.
3.3.1.1 Colorado labor shall be employed to perform the Work to the extent of not less than eighty (80%)
percent of each type or class of labor in several classifications of skilled and common labor employed on
such project or public works. “Colorado labor,” as used in this Article, means any person who is a resident
of the State of Colorado, at the time of employment, without discrimination as to race, color, religion, creed,
national origin, sex, age, or handicap.
3.3.1.2 Preference is hereby given to materials, supplies, and provisions produced or manufactured in
Colorado, quality being equal to articles offered by competitors outside the State.
3.3.2 The Contractor shall at all times enforce strict discipline and good order among his employees and
shall not employ on the Work any unfit person or anyone not skilled in the task assigned to him.
3.3.3 Materials shall conform to manufacturer’s standards in effect at the date of execution of the
Construction Contract and shall be installed in strict accordance with manufacturer’s directions. The
Contractor shall, if required by the Owner, furnish satisfactory evidence as to the kind and quality of any
materials. All packaged materials shall be shipped to the site in the original containers clearly labeled, and
delivery slips shall be submitted with bulk materials identifying thereon the source and warranting quality
and compliance with Contract Documents.
3.3.4 When the Contract Documents require the Work, or any part of same, to be above the standards
required by applicable laws, ordinances, rules, regulations, and other statutory provisions pertaining to the
Work, such Work shall be performed and completed by the Contractor in accordance with the Contract
Documents.

3.4

TRAFFIC CONTROL

3.4.1
The Contractor shall be responsible for maintenance, control, and the safeguarding of traffic
affected by the Work as further outlined herein, and as may otherwise be provided in the Contract
Documents.
3.4.2 During construction, the Contractor shall provide for the safety of the workmen and for the safe
and expeditious movement of traffic and pedestrians through the Site by erecting and maintaining all
necessary signs, barricades, or other traffic safety devices. He shall also provide and maintain, in a safe
condition, temporary approaches or crossings at intersections with trails, roads, streets, businesses, parking
lots, residences, garages, and farms unless this requirement is waived by the Owner, through the Project
Manager. The Contractor shall also have a Certified Traffic Control Supervisor (“TCS”) responsible for
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traffic control. The TCS shall be on Site at all times when traffic control is in place or as agreed by the
Owner through the Project Manager.
3.4.2.1 Before commencing with construction, the Contractor shall submit to the Owner (1) the name of
the certified TCS, (2) a detailed traffic control plan for approval, including no parking requirements, and
(3) an access maintenance plan. Details in the plans will include, but not be limited to: hours of Work;
placement of signs and barricades; use of traffic control devices such as cones, barriers, and barricades; use
of traffic control devices such as signal control, temporary striping, maintenance of detours, dust abatement,
and length of lane closure tapers. In general, the traffic control/access maintenance plan(s) shall cover all
the various phases of the Work.
3.4.2.2 The access maintenance plan shall be developed by the Contractor and coordinated with, and based
on the requirement of any affected property owners and tenants. Prior to commencing any Work that affects
access to a property, the access maintenance plan must be signed by the property owner and submitted to
the Owner. The access maintenance plan shall include documentation of this coordination, including
approval of the access maintenance plan by signature of each affected owner and tenant. Should the
Contractor be unable to obtain approval and signatures, documentation of the efforts made to obtain said
approval and signatures must be submitted. The Contractor shall maintain continuous access through the
Project for pedestrians, bicyclists, motorists, and disabled persons. All cost incidentals to the maintenance
of access shall not be paid separately but shall be included in the Contract Sum.
3.4.2.3 The Contractor shall implement and maintain the approved traffic control/access maintenance plan
throughout prosecution of the Work. The Contractor is solely responsible for claims, damages, losses, etc.,
arising or resulting from Contractor’s failure to adhere to and maintain the traffic control plan as
approved. It is understood that the traffic control plan’s primary purpose is to foster the safe travel of the
public while construction is in progress. It is not intended to specifically address construction traffic on
Site. The Contractor is solely responsible for safety measures on the Site.
3.4.2.4 The Owner, through the Project Manager, may provide Project signs to the Contractor. The
Contractor shall provide and place appropriate supplementary information and erect project signs at
locations to be designated by the Project Manager. These advisory signs, if any, shall be installed at least
seven (7) consecutive days prior to beginning of construction. Any other traffic control signs/devices shall
be installed seventy-two (72) hours prior to starting construction. Cost for additional information and
erection of advisory signs are considered incidental to the Traffic Control bid item and costs for such shall
be included in the Traffic Control bid item, if Traffic Control is a separately stated item in the Form of
Bid. All costs associated with traffic control shall be included in the Contract Sum. Traffic control devices
that are no longer necessary shall be removed from the Site within seventy-two (72) hours.
3.4.2.5 The Contractor will not be permitted to have construction equipment or materials in the lanes open
to traffic at any time unless permitted by Owner. If the Owner, through the Project Manager, waives the
above condition, the Contractor must provide a flag person. The Contractor shall remove and reset all
construction signs prior to construction. Any damaged signs shall be replaced in kind by the Contractor.
3.4.2.6 The Contractor is cautioned that all personal vehicle and construction equipment parking will be
prohibited where it conflicts with safety, access, or the flow of traffic.
3.4.3 The Contractor will furnish signs, barricades and temporary markings that may be necessary. The
barricades shall conform to the Manual of Uniform Traffic Control Devices (“MUTCD”) requirements.
3.4.4 Streets may be closed to through traffic only after the City has approved such closure and all requisite
permits for work in a public way have been obtained. Street closures shall be made in such a manner as to
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provide for maximum public safety and public convenience. They shall be opened to through traffic at such
time as the Work has been completed, or as the City or appropriate governmental agency with jurisdiction over
such roadway may direct.
3.4.5
The City will make all necessary adjustments to traffic signals and traffic signal activators on City
rights-of-way at no cost to the Contractor. The Contractor, as required by Contractor’s construction schedule
and with approval of the Project Manager, will cover or remove existing signs or signals that interfere with, or
conflict with construction signing. Upon completion of the Project, the Contractor will reset all such signs.
3.4.6 Detours shall be the sole responsibility of the Contractor unless otherwise provided in the Contract
Documents. Detours such as side street crossings, temporary bridges over freshly placed concrete, utilization
of one (1) or more lanes of the construction area for maintenance of traffic, and such related facilities for the
maintenance of traffic shall be the responsibility of the Contractor, the costs for which shall be included in the
appropriate unit price or lump sum portion of the Contract Sum, as applicable. Detour plans must be submitted
and approved in writing by the City through the Project Manager as part of the traffic controllaccess
maintenance plan.
3.4.7 Local traffic shall be provided access to private properties at all times, except during some urgent
stages of construction when it is impracticable to carry on the construction and maintain traffic simultaneously,
such as for the placing of asphalt concrete pavement, deep sewer excavations which prohibit safe travel of
vehicular traffic, or other similar circumstances.
3.4.8
times.

Emergency traffic such as police, fire, and disaster units shall be provided reasonable access at all

3.4.9

The Contractor shall take every precaution to protect pedestrian and vehicular traffic.

3.4.10 Where parking is a hazard to through traffic or to the construction Work, it shall be restricted either
entirely or during the time when it creates a hazard. Signs for this purpose will be initially furnished and placed
by the Contractor. The Contractor shall be responsible for and shall maintain the signs if they are used on any
street that is directly or indirectly involved in the construction Work.
3.4.11

3.5

The Contractor shall furnish at his own expense all flagmen who may be needed.

WARRANTY

3.5.1
The Contractor warrants to the Owner that all materials and equipment furnished under this
Contract will be of good quality and new unless otherwise required or permitted by the Contract Documents,
and that all Work will be of good quality, free from faults and defects and in conformance with the Contract
Documents. All Work not conforming to these requirements, including substitutions not properly approved
and authorized, may be considered defective. If required by the Owner, the Contractor shall furnish
satisfactory evidence as to the kind and quality of materials and equipment.
3.5.2 Experienced manufacturer’s representatives shall be used to supervise the installation of equipment
as may be required by the Owner. Any special tools or equipment which may be required for first class
work shall be provided by the Contractor.
3.5.3 The acceptance at any time of materials or equipment by or on behalf of the Owner shall not be a
bar to future rejection if they are subsequently found to be defective, inferior in quality or uniformity, to
the material or equipment specified, or are not as represented to the Owner.
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3.5.4 In the absence of detailed specifications, all materials shall conform to the latest standards of the
American Society for Testing Materials (ASTM) available at the time notice inviting Contractors to bid is
published unless otherwise indicated.
3.5.5 Any reference to standard specifications in any of the Contract Documents shall always imply the
latest edition of such standard specifications or specifications available at the time notice inviting
contractors to bid is published unless otherwise indicated.
3.5.6 Within one (1) year after the date of final acceptance of the Work or within such longer period of
time as may be prescribed by law or by the terms of any applicable special warranty required by the Contract
Documents, the Contractor shall make all needed repairs arising out of defective workmanship or materials,
or both, which in the judgment of the Owner shall become necessary during such period. If within ten (10)
days after the mailing of a notice in writing to the Contractor or his agent, the Contractor shall neglect to
make, or undertake with due diligence to make the aforesaid repairs, the Owner is hereby authorized to
make such repairs at the Contractors expense. In case of an emergency, the Contractor will be notified and
shall correct and make repairs within the necessary time constraints. Failure of the Contractor to respond
to the notification shall result in the Owner making the necessary repairs at the Contractors expense. This
obligation shall survive termination of the Contract.
3.5.7 Should the Owner claim by written communication before the warranty period expires that certain
defects exist and that these require repair or replacement, the warranty period and applicable surety shall
be automatically extended for as long as these defects remain unremedied.

3.6

TAXES

3.6. 1
All sales of construction and building materials to contractors and subcontractors for use in the
building, erection, alteration or repair of structures, highways, roads, streets and other public works owned
and used by the Owner are exempt from State and other State-collected sales and use taxes and from Cherry
Hills Village sales and use taxes. However, such materials may be subject to sales and use taxes imposed
by other local taxing authorities.
3.6.2 Prior to City’s issuance of the Notice to Proceed and start of Work, if requested by the City, the
Contractor shall deliver to the Project Manager three (3) copies of the completed and executed “Contractor
Application for Exemption Certificate with the approval of the Department of Revenue, State of Colorado,
affixed (Department of Revenue Form No. 172). These certificates will serve as an indication to the Owner
that the Contractor has acquired the necessary exemption for State and other State-collected sales taxes.
The Contractor also agrees to make the same requirement, as contained above, of the material suppliers and
subcontractors on this project.
3.6.3 All books and records pertaining to the Project that will allow the accurate determination of any
tax due must be retained and be kept available for inspection by the City for three (3) years after the
completion of the Project.
3.6.4 All applicable taxes are to be paid by Contractor and are to be included in appropriate bid items;
except that, the Contractor shall not be reimbursed for any State or other sales or use taxes incurred as a
result of failure to obtain an exemption certificate prior to City’s issuance of the Notice to Proceed.

3.7

PERMITS, FEES AND NOTICES

3.7.1
Unless otherwise provided in the Contract Documents, the Contractor shall obtain any necessary
building permit and applicable inspections and shall secure and pay for all other permits and governmental
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fees, licenses and inspections by other jurisdictions necessary for the proper execution and completion of
the Work which are customarily secured after execution of the Contract and which are legally required.
3.7.2 The Contractor shall give all notices and comply with all laws, ordinances, rules, regulations, and
lawful orders of any public authority bearing on the performance of the Work, including, but not limited to,
all governmental and quasi-governmental orders, resolutions, and decrees related to COVID-19.
3.7.3 It is the responsibility of the Contractor to make certain that the Contract Documents are in
accordance with applicable laws, statutes, building codes and regulations. If the Contractor observes or in
the exercise of due care should observe that any of the Contract Documents are at variance therewith in any
respect, he shall promptly notify the Project Manager in writing, and any suggested changes shall be made
to the Owner. The Contractor shall notify the Project Manager of all conflicts between the Drawings and
Specifications and any laws, ordinances, rules, regulations, or restrictions that come to the Contractor’s
attention or should have come to his attention in the exercise of due care.
3.7.4 It is the responsibility of the Contractor to make certain that all his Work is done in accordance
with applicable laws, statutes, building codes and regulations, and the Contractor shall bear any costs related
to his failure to do so.

3.7.5 If the Contractor performs Work, including without limitations, the installation of any materials or
equipment that it knows, or reasonably should know, would be contrary to laws, statutes, ordinances,
building codes, rules, and regulations, the Contractor shall assume full responsibility for such work and
shall bear all costs attributable to the correction thereof or related thereto, including all fines and penalties.
3.8

ALLOWANCES

3.8.1
The Contractor shall include in the Contract Sum all allowances stated in the Contract Documents.
Items covered by these allowances shall be supplied for such amounts and by such persons as the Owner
may direct, but the Contractor will not be required to employ persons against whom he makes a reasonable
objection.
3.8.2

Unless otherwise provided in the Contract Documents:
.1

materials and equipment under an allowance shall be selected promptly by the Owner to
avoid unreasonable delay in the Work;

.2

these allowances shall cover the cost to the Contractor, less any applicable trade discount,
of the materials and equipment required by the allowance delivered at the site, and all
applicable taxes;

.3

the Contractor’s costs for unloading and handling on the site, labor, installation costs,
overhead, profit and other expenses contemplated for the original allowance shall be
included in the Contract Sum and not in the allowance;

.4

whenever the cost is more than or less than the allowance, the Contract Sum shall be
adjusted accordingly by Change Order, the amount of which will recognize changes, if any,
in handling costs on the site, labor, installation costs, overhead, profit and other expenses.
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3.9

SUPERINTENDENT

3.9.1
The Contractor shall employ a competent Superintendent and necessary assistants who shall be in
attendance at the Project site during the progress of the Work. The Superintendent shall represent the
Contractor and all communications given to the Superintendent shall be as binding as if given to the
Contractor. Important communications shall be confirmed in writing. Other communications shall be so
confirmed on written request in each case.
3.9.2 Contractor shall assign a person to be and remain the Superintendent to generally and directly
supervise and coordinate the performance of the Work. The naming of such person is and was a material
inducement to Owner to enter into the Contract. If such person is not the Superintendent or does not remain
the Superintendent for any reason whatsoever, the Owner reserves the right to review and approve or
disapprove said Superintendents replacement, in Owner’s sole discretion. If said replacement is
disapproved, the Contract may, at Owner’s option, be terminated for cause.
3.9.3 Owner shall have the right, upon notice, to demand that the Superintendent or other key personnel
retained by Contractor be replaced by Contractor. In the event of such demand, Contractor shall, within
seven (7) days after notification thereof, replace said individual(s) with an individual satisfactory to Owner,
in Owner’s sole discretion. If said replacement is disapproved, the Contract, may, at Owner’s option, be
terminated for cause.

3.10

CONTRACTORS CONSTRUCTION SCHEDULE

3.10.1 A preconstruction conference shall be scheduled at the time the Notice of Award is issued. The
Contractor, at the preconstruction conference, shall prepare and submit for the Owner’s review and approval
a Contractors construction schedule for the Work, in such form and detail as Owner may require and a
traffic control plan as required by paragraph 3.4. The schedule shall not exceed time limits current under
the Contract Documents, shall be revised as required herein and at appropriate intervals as required by the
conditions of the Work and Project, shall be related to the entire Project to the extent required by the
Contract Documents, and shall provide for expeditious and practicable execution of the Work. The
schedule shall indicate the proposed starting and completion dates for the various subdivisions of the Work
as well as the totality of the Work. The schedule shall be updated every thirty (30) days and submitted to
the Project Manager with Contractor’s Applications for Payment. Each schedule shall contain a comparison
of actual progress with the estimated progress for such time stated in the original schedule. If any schedule
submitted sets forth a date for Substantial Completion for the Work or any phase of the Work beyond the
date(s) of Substantial Completion established in the Contract (as the same may be extended as provided in
the Contract Documents), then Contractor shall submit to the Owner for its review and approval, a narrative
description of the means and methods which Contractor intends to employ to expedite the progress of the
Work to ensure timely completion of the various phases of the Work as well as the totality of the Work. To
ensure such timely completion, Contractor shall take all necessary action including, without limitation,
increasing the number of personnel and labor on the Project and implementing overtime and double shifts.
In that event, Contractor shall not be entitled to an adjustment in the Contract Sum or the Schedule.
3.10.2 The Contractor shall prepare and keep current, for the Project Manager’s approval, a schedule of
submittals which is coordinated with the Contractor’s construction schedule and allows the Project Manager
reasonable time to review submittals.
3.10.3 The Contractor shall conform to the most recent schedules.
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3.11

DOCUMENTS AND SAMPLES AT THE SITE

3.11.1 The Contractor shall maintain at the site for the Owner one record copy of all Drawings,
Specifications, Addenda, Change Orders and other Modifications, in good order and marked currently to
record all changes and selections (all changes and selections to be approved by the Owner in advance) made
during construction, and approved Shop Drawings, Product Data and Samples and similar required
submittals. These shall be available to the Project Manager and shall be delivered to him for the Owner
upon completion of the Work.
3.11.2 At the Date of Substantial Completion and as a condition precedent to Final Payment, the
Contractor shall furnish the following documents (unless directed otherwise by Owner) to the Project
Manager for submittal to the Owner: record drawings showing the field changes and selections affecting
the general construction, mechanical, electrical, plumbing, and all other work, and indicating the Work as
actually installed. These shall consist of carefully drawn markings on a set of reproducible prints of the
Drawings. The Contractor shall maintain at the job site one (1) set of Drawings and indicate thereon each
field change as it occurs.
3.11.3 All documents and records required to be prepared or maintained by Contractor for eventual delivery
to the Owner shall be delivered in hard copy and in an electronic/digital format acceptable to the Owner.

3.12

SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

3.12. 1 Shop Drawings are drawings, diagrams, schedules and other data specifically prepared for the Work
by the Contractor or any subcontractor, sub-subcontractor, manufacturer, supplier or distributor to illustrate
some portion of the Work.
3.12.2 Product Data are illustrations, standard schedules, performance charts, instructions, brochures,
diagrams and other information furnished by the Contractor to illustrate a material, product or system for
some portion of the Work.
3.12.3 Samples are physical examples which illustrate materials, equipment or workmanship and establish
standards by which the Work will be judged.
3.12.4 The Contractor shall review, approve and submit to the Owner, with reasonable promptness and in
such sequence as to cause no delay in the Work or in the work of the Owner or any separate contractor, all
Shop Drawings, Product Data, Samples and similar submittals required by the Contract Documents.
Submittals made by the Contractor that are not required by the Contract Documents may be returned without
action.
3.12.5 The Contractor shall not perform any portion of the Work requiring submittal and review of Shop
Drawings, product data, samples, or similar submittals until the respective submittal has been approved by
the Owner. Such Work shall be in accordance with approved submittals.
3.12.6 By approving and submitting Shop Drawings, Product Data, Samples, and similar submittals, the
Contractor represents that he has determined and verified all materials, field measurements, and field
construction criteria related thereto, or will do so, and that he has checked and coordinated the information
contained within such submittals with the requirements of the Work and of the Contract Documents.
3.12.7 The Contractor shall not be relieved of responsibility for any deviation from the requirements of
the Contract Documents by the Owner’s or Project Manager’s approval of Shop Drawings, Product Data,
Samples, or similar submittals unless the Contractor has specifically informed the Owner in writing of such
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deviation at the time of submission and the Owner has given written approval to the specific deviation. The
Contractor shall not be relieved from responsibility for etrors or omissions in the Shop Drawings, Product
Data, Samples or similar submittals by the Owner’s approval thereof.
3.12.8 The Contractor shall direct specific attention, in writing, on resubmitted Shop Drawings, Product
Data, Samples, or similar submittals to revisions other than those required by the Owner on previous
submittals.
3.12.9 When professional certification of performance criteria of materials, systems, or equipment is
required of the Contractor by the Contract Documents, the Owner shall be entitled to rely in a reasonable
and professional fashion upon the accuracy and completeness of such calculations and certifications. If any
or all such calculations or certifications are found to be inaccurate or incomplete, Contractor shall assume
full responsibility and bear all costs attributable or related thereto, including, without limitation, the expense
of Owner’s additional services associated with the verification of such calculations or certifications, and
the expense of Owner’s additional services made necessary by the failure of such calculations or
certifications to be accurate or complete.
3.12.10 Contractor shall furnish Owner with copies of all operator’s instructions, service and parts manuals,
and all other literature received by Contractor from the manufacturer or supplier of equipment furnished
under the Contract. All operators instructions, service and parts manuals, and all other such literature shall
be bound in permanent binders satisfactory to the Project Manager.
3.12. Il Copies of any manufacturers guaranty or certificate as may be required by the Contract Documents
or normally included with the product, shall be submitted to the Owner through the Project Manager prior
to the acceptance of the Work by the Owner.
3.12.12 Throughout the progress of construction, the Contractor shall maintain a careful up-to-date record
of all changes on the plans and drawings during actual construction. Upon completion of Work, and prior
to acceptance by the Owner, the Contractor shall file with the Project Manager one (1) set of complete
drawings with all changes and Contractors field construction notes neatly and legibly recorded thereon.
Such drawings shall indicate in part the exact routing, if changed from drawing location, of Underground
Utilities, condenser water lines, fuel oil tanks and lines, fire protection lines and any other major buried
utility lines, and routing of conduit runs which are buried or concealed in concrete slabs. Such information
may be used to prepare record drawings for the Owner.
3.12.13 All documents and records required to be prepared or maintained by Contractor for eventual
delivery to the Owner shall be maintained and delivered in hard copy and in an electronic/digital format
acceptable to the Owner.

3.13

USE OF SITE

3.13.1 The Contractor shall confine his construction operations to the immediate vicinity of the location
shown on the plans and shall use due care in placing construction tools, equipment, excavated materials,
materials and equipment for installation and supplies, so as to cause the least possible damage to property
and interference with traffic. The placing of such tools, equipment, and materials shall be subject to the
approval of the Project Manager. If it is necessary or desirable that the Contractor use land outside the
Owners right-of-way or other appropriate permit or easement(s), the Contractor shall obtain consent from,
and shall execute a written agreement with, the owner of any such land, as well as tenants and/or occupants
of such property if required. The Contractor shall be solely responsible for all associated costs, including
clean-up and restoration. The Contractor shall assume full responsibility for any damage to any such land
or area, or to the owner or occupant thereof or of any adjacent land or areas, resulting from the performance
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of the Work. Should any claim be made by any such owner, tenant or occupant because of the performance
of the Work, the Contractor shall promptly settle with such other party by negotiation or otherwise resolve
the claim by arbitration or other dispute resolution proceeding or at law. The Contractor shall, to the fullest
extent permitted by law, indemnify and hold harmless the Owner, the Project Manager, and anyone directly
or indirectly employed by any of them from and against all claims, costs, losses and damages arising out of
or resulting from any claim or action, legal or equitable, brought by any such owner, occupant or tenant
against Owner, the Project Manager, or any other party indemnified hereunder to the extent caused by or
based upon Contractor’s performance of the Work.
3.13.2 The Contractor shall protect, shore, brace, support and maintain all Underground Utilities, drains,
and underground construction uncovered or otherwise affected by the construction work performed by him.

3.14

CUTTING AND PATCHING OF WORK

3.14.1 The Contractor shall be responsible for all cutting, fitting or patching that may be required to
complete the Work or to make its several parts fit together properly. It is the intent of the Contract
Documents that all areas requiring cutting and patching shall be restored to a completely finished condition
acceptable to the Owner.
3.14.2 The Contractor shall not damage or endanger any portion of the Work or the work of the Owner or
any separate contractors by cutting, patching or otherwise altering such work, or by excavation. The
Contractor shall not cut or otherwise alter the Work of the Owner or any separate contractor except with
the prior written consent of the Owner and of such separate contractor. The Contractor shall not
unreasonably withhold from the Owner or any separate contractor his consent to cutting or otherwise
altering the Work.

3.15

CLEANING UP

3.15.1 The Contractor at all times shall keep the premises and surrounding area free from accumulation
of waste materials or rubbish caused by his operations. At the completion of the Work, he shall remove all
his waste materials and rubbish from and about the Project, as well as all his tools, construction equipment,
machinery and surplus materials. The Contractor shall leave the site clean and ready for use or occupancy
by the Owner at Substantial Completion of the Work. The Contractor shall restore to original condition all
property not designated for alteration by the Contract Documents.
3.15.2 If the Contractor fails to clean up as provided in the Contract Documents, the Owner may do so
and the cost thereof shall be charged to the Contractor.

3.16

COMMUNICATIONS

3.16.1 The Contractor shall forward all communications to the Owner through the Owner’s Project
Manager, except as the Owner may otherwise direct in writing.

3.17

ROYALTIES AND PATENTS

3.17.1 The Contractor shall protect, defend, indemnify and save harmless the Owner, and each of Owner’s
officers, agents, servants and employees, including the Project Manager from liability of any nature or kind,
including cost and expense for, or on account of, any patented or unpatented invention, process, article, or
appliance manufactured or used in the performance of the Contract, including its use by the Owner, or the
Owner’s officers, agents, servants, or employees, unless otherwise specifically stipulated in the Contract
Documents.
Page 19 of 53

Eif.5. 12.2020

3.17.2 If the Contractor uses any design, device or materials covered by letters patent or copyright, he
shall provide for such use by suitable agreement with the owner of such patented or copyrighted design,
device or material. It is mutually agreed and understood that, without exception, the Contract prices shall
include all royalties or costs arising from the use of such design, device or materials, in any way involved
in the Work. The Contractor or his Surety shall indemnify and save harmless the Owner from any and all
claims for infringement by reason of the use of such patented or copyrighted design, device or materials or
any trademark or copyright in connection with Work agreed to be performed under the Contract, and shall
indemnify the Owner for any cost, expense or damage which it may be obliged to pay by reason of such
infringement at any time during the prosecution of the Work or after completion of the Work.
3.17.3 The Contractor shall pay all royalty and license fees.

3.18

INDEMNIFICATION

3.18.1 The Contractor agrees to indemnify and hold harmless the Owner, the Project Manager, and their
officers, employees, consultants, agents and insurers, from and against all liability, claims, and demands,
on account of injury, loss, or damage, including without limitation claims arising from bodily injury,
personal injury, sickness, disease, death, property loss or damage, or any other loss of any kind whatsoever,
which arise out of or are in any manner connected with the Contract, if such injury, loss, or damage is
caused in whole or in part by, or is claimed to be caused in whole or in part by, the act, omission, error,
professional error, mistake, negligence, or other fault of the Contractor, any Subcontractor of the
Contractor, or any officer, employee, representative, or agent of the Contractor or of any Subcontractor, or
which arise out of any workers compensation claim of any employee of the Contractor or of any employee
of any Subcontractor. The Contractor agrees to investigate, handle, respond to, and to provide defense for
and defend against, any such liability, claims or demands at the sole expense of the Contractor. The
Contractor also agrees to bear all other costs and expenses related thereto, including court costs and attorney
fees, whether or not any such liability, claims, or demands alleged are groundless, false, or fraudulent.
3.18.2 In any and all claims against the Owner or Project Manager, or any of their respective consultants,
agents, officers, directors or employees by any employee (or the survivor or personal representative of such
employee) of the Contractor, any Subcontractor, any supplier to the Contractor, any person or organization
directly or indirectly employed by any of them to perform or furnish any of the Work, or anyone for whose
acts any of them may be liable, the indemnification obligation under paragraph 3.18.1 shall not be limited
in any way by any limitation on the amount or type of damages, compensation or benefits payable by or for
the Contractor, or any such Subcontractor, supplier or other person or organization under workers’
compensation acts, disability benefit acts or other employee benefit acts.
3.18.3 The indemnity set forth in this paragraph 3.18 shall also cover the City’s defense costs, in the event
that the City, in its sole discretion elects to provide its own defense. The City retains the right to disapprove
counsel, if any, selected by Contractor to fulfill the forgoing defense indemnity obligation, which right of
disapproval shall not be unreasonably exercised. Insurance coverage requirements specified herein shall in
no way lessen or limit the liability of the Contractor under the terms of this indemnification obligation. The
Contractor shall obtain at its own expense any additional insurance that it deems necessary for the City’s
protection in the performance of the Construction Contract.
3.18.4 All representations, indemnifications, warranties, and guarantees made in, required by or given in
accordance with the Contract Documents, as well as all continuing obligations indicated in this paragraph
3.18, will survive final payment, completion and acceptance of the work and termination or completion of
the Agreement.
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3.18.5 RESERVED

3.19

ATTORNEYS FEES

3.19.1 In the event it becomes necessary for either party to bring an action against the other to enforce any
provision of the Contract Documents, in addition to any other relief that may be granted, the prevailing
party in such action shall be entitled to an award of its reasonable attorney fees as determined by the Court.

3.20

RESERVED

ARTICLE 4
ADMINISTRATION OF THE CONTRACT
4.1

PROJECT MANAGER

4.1.1
Subject to the limitations set forth in paragraph 5.01 of the Construction Contract, the Project
Manager is empowered to act for Owner during the construction of the Work.
4.1.2 In case of termination of employment of the Project Manager, Owner may at any time employ or
retain any other person it may deem qualified to perform all or any part of the duties of the Project Manager
hereunder or to exercise any of its rights hereunder. Owner shall notify all parties in writing, setting forth
the scope of said replacement of Project Manager’s duties and responsibilities, prior to making this change.
4.2

PROJECT MANAGER’S ADMINISTRATION OF THE CONTRACT

4.2.1 The Project Manager will provide administration of the Contract as described in the Contract
Documents and will be the Owner’s representative during construction and until fInal payment is due.
The Owner’s instructions to the Contractor shall be forwarded through the Project Manager. The
Project Manager will have authority to act on behalf of the Owner only to the extent provided in the
Contract, unless otherwise modified by written instrument in accordance with other provisions of the
Contract.
4.2.2

RESERVED

4.2.3
The Project Manager will not have control or charge of safety precautions and programs or any
construction means or methods in connection with the Work.
4.2.4 The Project Manager shall at all times have access to the Work wherever it is in preparation and
progress.
4.2.5 Except as otherwise provided in the Contract Documents or when direct communications have been
specially authorized by Owner, the Owner and Contractor shall endeavor to communicate through the
Project Manager, provided, however, that Owner may instruct, correspond, or negotiate with Contractor
directly. Communications by and with subcontractors and suppliers shall be through the Contractor.
Communications by and with separate contractors shall be through the Project Manager.
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4.2.6 Based on the progress and quality of the Woi-k, an evaluation of the Contractor’s Applications for
Payment, and all other information available, the Project Manager will determine the amounts owing to the
Contractor and will issue Certificates for Payment in such amounts as provided in paragraph 9.4.
4.2.7 The Project Manager will have the responsibility and authority to reject Work which does not
conform to the Contract Documents. Whenever the Project Manager considers it necessary or advisable to
insure the proper implementation of the intent of the Contract Documents, he will have authority to require
special inspection or testing of the Work in accordance with Paragraph 13.7 whether or not such Work has
been fabricated, installed or completed.
4.2.8 The Project Manager will promptly review and approve or reject or take other appropriate action
upon Contractor’s submittals such as Shop Drawings, Product Data, and Samples, for conformance with
information given and the design concept expressed in the Contract Documents. Such action shall be taken
with reasonable promptness so as to cause no delay in the Work or in the activities of the Contractor or
separate contractors, while allowing sufficient time in the Project Manager’s reasonable judgment to permit
adequate review. The Project Manager’s review of the Contractor’s submittals shall not relieve the
Contractor of any of Contractor’s obligations under the Contract Documents. The Project Manager’s
approval of a specific item shall not indicate approval of an assembly of which the item is a component.
4.2.9 The Project Manager will prepare Change Orders in accordance with Article 7, and will have
authority to order Minor Changes in the Work as provided in paragraph 7.4.1. All Change Orders,
Construction Change Directives, and Orders for Minor Changes in the Work shall require the approval of
Owner in writing to be binding on Owner.
4.2.10 The Project Manager shall determine the date(s) of Substantial Completion and Final Completion,
shall issue a Certificate of Substantial Completion when and as required by the Contract Documents, will
receive, review, and maintain written warranties and related documents required by the Contract and
assembled by the Contractor, and will issue a final Certificate for Payment upon compliance with the
requirements of the Contract Documents.
4.3

CLAIMS AND DISPUTES

4.3.1
Claims must be made by written notice to the Project Manager. The responsibility to substantiate
claims shall rest with the party making the claim.
4.3.2

RESERVED

4.3.3 Time Limits on Claims. Claims by either party must be made within twenty-one (21) days after
occurrence of the event giving rise to such claim or within twenty-one (21) days after the claimant first
recognizes, or reasonably should have recognized, the condition giving rise to the claim, whichever is later.
An additional claim made after the initial claim has been implemented by change order will not be
considered unless submitted in a timely manner.
Continuing Contract Performance. Pending final resolution of a claim, including litigation, unless
otherwise directed by Owner in writing, the Contractor shall proceed diligently with performance of the
Contract and the Owner shall continue to make payments in accordance with the Contract Documents. No
Work shall be delayed or postponed pending resolution of any disputes or disagreements, except as may be
agreed to in writing by the Owner.
4.3.4

4.3.5 Waiver of Claims: Final Payment. The making and acceptance of Final Payment shall constitute a
waiver of claims by the Owner except those arising from:
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.1

Liens, claims, security interests, or encumbrances arising out of the Contract and unsettled;

.2

Failure of the Work to comply with the requirements of the Contract Documents;

.3

Terms of special warranties required by the Contract Documents; or

.4

Faulty or defective Work appearing after Substantial Completion.

4.3.6 Claims for Concealed or Unknown Conditions. If conditions are encountered at the site which are
(1) subsurface or otherwise concealed physical conditions which differ materially from those indicated in
the Contract Documents or (2) unknown physical conditions of an unusual nature, which differ materially
from those ordinarily found to exist and generally recognized as inherent in construction activities of the
character provided for in the Contract Documents, then notice by the observing party shall be given to the
other party promptly before conditions are disturbed and in no event later than seven (7) days after first
observance of the conditions. Site conditions which an experienced and prudent contractor could have
anticipated by visiting the site, familiarizing himself with the local conditions under which the Work is to
be performed and correlating his observations with the requirements of the Contract Documents shall not
be considered as claims for concealed or unknown conditions, nor shall the locations of Underground
Utilities which differ from locations provided by the utility companies. If the Owner determines that the
conditions at the site are not materially different from those indicated in the Contract Documents and that
no change in the terms of the Contract is justified, the Owner shall so notify the Contractor in writing,
stating the reasons. Claims by the Contractor in opposition to such determination must be made within
twenty-one (21) days after the Owner has given notice of the decision. If the Owner and Contractor cannot
agree on an adjustment in the Contract Sum or Contract Time, the adjustment shall be subject to further
proceeding pursuant to paragraph 4.4.
4.3.7 Claims for Additional Cost. If the Contractor wishes to make claim for an increase in the Contract
Sum, written notice as provided herein shall be given before proceeding to execute the Work. Said notice
shall itemize all claims and shall contain sufficient detail and substantiating data to permit evaluation of
same by Owner. No such claim shall be valid unless so made. Prior notice is not required for claims
relating to an emergency endangering life or property arising under Paragraph 10.3.
If the Contractor believes additional cost is involved for reasons including but not limited to (1) a
written interpretation from the Owner, (2) an order by the Owner to stop the Work where the Contractor
was not at fault, (3) a written Order for a Minor Change in the Work issued by the Project Manager, (4)
failure of payment by the Owner, (5) termination of the Contract by the Owner, (6) Owner’s suspension of
the Work, or (7) other reasonable grounds, claim shall be filed in accordance with the procedure established
herein. Any change in the Contract Sum resulting from such claim shall be authorized by Change Order or
Construction Change Directive. Such claims shall be subject to Paragraph 8.3.
Additional costs that Contractor may incur related to COVID-19 including, without limitation,
labor, material, and equipment costs, insurance costs, costs related to compliance with construction industry
best practices and governmental or quasi-governmental orders, and costs related to the suspension of Work,
shall not be grounds for an increase in the Contract Sum.
4.3.8 Claims for additional time. If the Contractor wishes to make claim for an increase in the Contract
Time, written notice as provided herein shall be given. The Contractor’s claim shall include an estimate of
cost and of probable effect of delay on progress of the Work. In the case of a continuing delay, only one
claim is necessary. Such claims shall be subject to Paragraph 8.3.
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4.3.9 Injury or damage to person or property. Subject to the Parties obligations and responsibilities
under the Contract Documents in general and Article 11 hereof in particular, if either party to the Contract
suffers injury or damage to person or property because of an act or omission of the other party, of any of
the other partys employees or agents, or of others for whose acts such party is legally liable, written notice
of such injury or damage, whether or not insured, shall be given to the other party within a reasonable time
not exceeding ten (10) days after first observance. The notice shall provide sufficient detail to enable the
other party to investigate the matter. If a claim for additional cost or time related to this claim is to be
asserted, it shall be filed as provided in paragraphs 4.3.7
4.3.8.

4.4

RESOLUTION OF CLAIMS AND DISPUTES

4.4.1
The Project Manager will review all claims by the Contractor and take one (1) or more of the
following preliminary actions within ten (10) days of receipt of a claim: (I) request additional supporting
data from the Contractor, (2) submit a schedule to the Contractor indicating when the Owner expects to
take action, (3) reject the claim in whole or in part, stating reasons for rejection, (4) recommend approval
of the claim by the Owner, or (5) suggest a compromise. The Owner may also, but is not obligated to,
notify the surety, if any, of the nature and amount of the claim.
4.4.2

If a claim has been resolved, the Project Manager will prepare or obtain appropriate documentation.

4.4.3
If a claim has not been resolved, the Contractor shall within ten (10) days after the Project
Manager’s preliminary response, take one (1) or more of the following actions: (1) submit additional
supporting data requested by the Project Manager, (2) modify the initial claim, or (3) notify the Project
Manager that the initial claim stands.
4.4.4 If a claim has not been resolved after consideration of the foregoing and of further evidence
presented by the parties or requested by the Project Manager, the Project Manager will notify the Contractor
in writing that the Project Manager’s decision will be made within ten (10) days, which decision shall be
considered advisory only and not binding in the event of litigation with respect to the claim. Upon
expiration of such time period, the Project Manager will render to the parties the Owner’s written decision
relative to the claim, including any change in the Contract Sum or Contract Time or both. If there is a
surety and there appears to be a possibility of a Contractor’s default, the Owner may, but is not obligated
to, notify the surety and request the surety’s assistance in resolving the controversy.

ARTICLE 5
SUBCONTRACTORS
5.1

AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF
THE WORK

Unless otherwise required by the Contract Documents or the Bidding Documents, the Contractor,
as soon as practicable after the award of the Construction Contract, shall furnish to the Project Manager in
writing the names of the persons or entities (including those who are to furnish materials or equipment
fabricated to a special design) proposed for each of the principal portions of the Work. The Project Manager
will promptly reply to the Contractor in writing stating whether or not the Owner has reasonable objection
to any such proposed person or entity.
5.1.1
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5.1.2 The Contractor shall not contract with any such proposed person or entity to whom the Owner has
made reasonable and timely objection under the provisions of paragraph 5.2.1. The Contractor shall not be
required to contract with anyone to whom he has a reasonable objection.
5.1.3 If the Owner has reasonable objection to any such proposed person or entity, the Contractor shall
submit a substitute to whom the Owner has no reasonable objection, and the Contract Sum shall be increased
or decreased by the difference in cost occasioned by such substitution and an appropriate change order shall
be issued; however, no increase in the Contract Sum shall be allowed for any such substitution unless the
Contractor has acted promptly and responsively in submitting names as required by paragraph 5.2.1.
5.1.4 The Contractor shall make no substitution for any subcontractor, person or entity previously
selected if the Owner makes reasonable objection to such substitution.
5.1.5

5.2

RESERVED

SUB-CONTRACTUAL RELATIONS

5.2.1
By an appropriate written agreement, the Contractor shall require each subcontractor, to the extent
of the Work to be performed by the subcontractor, to be bound to the Contractor by the terms of the Contract
Documents, and to assume toward the Contractor all the obligations and responsibilities which the
Contractor, by the Contract Documents, assumes toward the Owner. Each subcontract agreement shall
preserve and protect the rights of the Owner under the Contract Documents with respect to the Work to be
performed by the subcontractor so that the subcontracting thereof will not prejudice such rights, and shall
allow to the subcontractor, unless specifically provided otherwise in the Contractor-Subcontractor
agreement, the benefit of all rights, remedies and redress against the Contractor that the Contractor, by these
Documents, has against the Owner. Where appropriate, the Contractor shall require each subcontractor to
enter into similar agreements with his sub-subcontractors. The Contractor shall make available to each
proposed subcontractor, prior to the execution of the subcontract, copies of the Contract Documents to
which the subcontractor will be bound by this paragraph 5.2, and, upon written request of the subcontractor,
identify to the subcontractor any terms and conditions of the proposed subcontract which may be at variance
with the Contract Documents. Each subcontractor shall similarly make copies of such documents available
to his sub-subcontractors.

5.3

CONTINGENT ASSIGNMENT OF SUBCONTRACTS

5.3.1
Contractor hereby assigns to Owner (and Owners assigns) all its interest in any subcontract
agreements and purchase orders now existing or hereinafter entered into by Contractor for performance of
any part of the Work, which assignment will be effective upon acceptance by Owner in writing and only as
to those subcontract agreements and purchase orders that Owner designates in writing. It is agreed and
understood that Owner may accept said assignment at any time during the course of construction prior to
Final Completion. Upon such acceptance by Owner, (1) Contractor shall promptly furnish to Owner true
and correct copies of the designated subcontract agreements and purchase orders, and (2) Owner shall be
required to compensate the designated subcontractors or suppliers only for compensation accruing to such
parties for work done or materials delivered from and after the date on which Owner determines to accept
the subcontract agreements or purchase orders. All sums due and owing by Contractor to the designated
subcontractors or suppliers for Work performed or material supplied prior to Owners acceptance of the
subcontract agreements or purchase orders shall constitute a debt between such parties and Contractor. It
is further agreed that all subcontract agreements and purchase orders shall provide that they are freely
assignable by Contractor to Owner and Owners assigns under the terms and conditions stated hereinabove.
It is further agreed and understood that such assignment is part of the consideration to Owner for entering
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into the Construction Contract with Contractor and may not be withdrawn prior to Final Completion.
Contractor shall deliver or cause to be delivered to Owner a written acknowledgment in form and substance
satisfactory to Owner from each of its subcontractors and suppliers of the contingent assignment described
herein no later than ten (10) days after the date of execution of each subcontract agreement and purchase
order with such parties.

ARTICLE 6
CONSTRUCTION BY OWNER
OR BY SEPARATE CONTRACTORS
6.1

OWNER’S RIGHT TO PERFORM WORK AND TO AWARD SEPARATE
CONTRACTS

6. 1 .1
The Owner reserves the right to perform work related to the Project with his own forces, and to
award separate contracts in connection with other portions of the Project or other work on the site under
these or similar conditions of the Construction Contract. If the Contractor claims that delay or additional
cost is involved because of such action by the Owner, he shall make such claim as provided elsewhere in
the Contract Documents.
6.1 .2 When separate contracts are awarded for different portions of the Project or other work on the site,
the term Contractor in the Contract Documents in each case shall mean the Contractor who executes each
separate Construction Contract.
6.1 .3 The Owner will provide for the coordination of the work of his own forces and of each separate
contractor with the Work of the Contractor, who shall cooperate with them. The Contractor shall participate
with other separate contractors and the Owner in reviewing their construction schedules when directed to
do so. The Contractor shall make any revisions to its construction schedule as requested by the Owner. If
the Contractor claims additional cost because of any such revisions, the Contractor shall make such claim
as provided elsewhere in the Contract Documents. The construction schedules shall then constitute the
schedules to be used by the Contractor, separate contractors and the Owner until subsequently revised.

6.2

MUTUAL RESPONSIBILITY

6.2.1
The Contractor shall afford the Owner and separate contractors access to the site and all areas of
the Work as may be reasonably necessary for the performance of their work, reasonable opportunity for the
introduction and storage of their materials and equipment and for the execution of their work, and shall
connect and coordinate his Work with theirs as required by the Contract Documents.
6.2.2 If any part of the Contractor’s Work depends for proper execution or results upon the work of the
Owner or any separate contractor, the Contractor shall, prior to proceeding with the Work, promptly report
to the Project Manager any apparent discrepancies or defects in such other work that render it unsuitable
for proper execution and results of Contractor’s Work or render it incompatible with Contractor’s Work.
Failure of the Contractor so to report shall constitute an acceptance of the Owner’s or separate contractor’s
work as fit and proper to receive his Work, except as to defects not then reasonably discoverable.
6.2.3 Subject to Paragraph 8.3 hereof, any costs caused by defective or ill-timed work shall be borne by
the party responsible therefor.
6.2.4

Should the Contractor cause damage to the work or property of the Owner, or to other completed
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or partially completed construction or property on the site or to property of any adjoining owner or other
party, the Contractor shall promptly remedy such damage as provided in paragraph 10.2.4.
6.2.5 Should the Contractor cause damage to the work or property of any separate contractor, or in the
event of any other claim, dispute, or matter in question between the Contractor and any separate contractor,
the Contractor shall promptly attempt to settle with such other contractor by agreement, or otherwise to
resolve the dispute. In any event, the Contractor shall indemnify, defend, and hold harmless the Owner, its
officers, employees, and agents, to the full extent as agreed to under paragraph 3.18.

6.3

OWNER’S RIGHT TO CLEAN UP

6.3.1
If a dispute arises between the Contractor, separate contractors, and the Owner as to their
responsibility under their respective contracts for maintaining the premises and surrounding area free from
waste materials and rubbish as described in paragraph 3.15, the Owner may clean up and allocate the cost
thereof among the contractors responsible therefor.

ARTICLE 7
CHANGES IN THE WORK
7.1

CHANGES

Changes in the Work may be accomplished after execution of the Construction Contract, and
7.1.1
without invalidating the Construction Contract, only by Change Order, Construction Change Directive, or
Order for a Minor Change in the Work, subject to the limitations stated in this Article 7 and elsewhere in
the Contract Documents.
7.1.2 A Change Order shall be based upon agreement between the Owner and the Contractor; a
Construction Change Directive may or may not be agreed to by the Contractor; an Order for a Minor Change
in the Work may be issued by the Project Manager alone.
7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract Documents,
and the Contractor shall proceed promptly, unless otherwise provided in the Change Order, Construction
Change Directive, or Order for a Minor Change in the Work.
7.1.4 If unit prices are stated in the Contract Documents or subsequently agreed upon, and if the
quantities originally contemplated are so changed in a proposed Change Order or Construction Change
Directive that application of such unit prices to the quantities of Work proposed will cause substantial
inequity to the Owner or the Contractor, the applicable unit prices shall be equitably adjusted; provided
however, that Owner may increase the number of units without change in the unit price if reasonable.
.1

The term “substantial inequity” shall be construed to apply only to the following
circumstances: (1) when the character of the Work as altered differs materially in kind or
nature from that involved or included in the original proposed construction; or (2) when a
major item of work is increased in excess of one hundred and twenty five percent (125%)
or decreased below seventy five percent (75%) of the original contract quantity. A major
item is defined to be any item having an original contract value in excess of ten percent
(10%) of the original contract amount

.2

Any allowance for an increase in quantity shall apply only to that portion in excess of 125%
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of original contract item quantity, or in case of a decrease below 75%, to the actual amount
of work performed.

7.2

CHANGE ORDERS

7.2.1
A Change Order is a written order to the Contractor, signed by the Contractor and the Owner stating
their agreement upon all of the following:
.1

a change in the Work;

.2

the amount of the adjustment in the Contract Sum, if any; and

.3

the extent of the adjustment in the Contract Time, if any.

The Contract Sum and the Contract Time may be changed only by Change Order.
7.2.2 Methods used in determining adjustments to the Contract Sum may include those listed in
paragraph 7.3.3.

CONSTRUCTION CHANGE DIRECTIVES

7.3

7.3.1
A Construction Change Directive is a written order directed to the Contractor and signed by the
Owner, directing a change in the Work and stating a proposed basis for adjustment, if any, in the Contract
Sum or Contract Time, or both. The Owner may by Construction Change Directive, without invalidating
the Construction Contract, order changes in the Work within the general scope of the Construction Contract
consisting of additions, deletions, or other revisions, the Contract Sum and Contract Time being adjusted
accordingly.

7.3.2 A Construction Change Directive shall be used in the absence of total agreement on the terms of a
Change Order.
7.3.3 If the Construction Change Directive provides for an adjustment to the Contract Sum, the
adjustment shall be based on one of the following methods:
1

by mutual acceptance of a lump sum properly itemized and supported by sufficient
substantiating data to permit evaluation;

.2

by unit prices stated in the Contract Documents or subsequently agreed upon;

.3

by cost to be determined in a manner agreed upon by the parties and a mutually acceptable
fixed or percentage fee; or

.4

by the method provided in paragraph 7.3.6.

7.3.4 Upon receipt of a Construction Change Directive, the Contractor shall promptly proceed with the
change in the Work involved and advise Owner of the Contractor’s agreement or disagreement with the
method, if any, provided in the Construction Change Directive for determining the proposed adjustment in
the Contract Sum or Contract Time.
7.3.5

A Construction Change Directive signed by the Contractor indicates the agreement of the
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Contractor therewith, including adjustment in Contract Sum and Contract Time or the method for
determining them. Such agreement shall be effective immediately and shall be recorded as a Change Order.
7.3.6 If the Contractor does not respond promptly to the Construction Change Directive or disagrees with
the method for adjustment in the Contract Sum, the method and the adjustment shall be determined by the
Owner on the basis of reasonable expenditures and savings of those performing the Work attributable to
the change, including, in case of an increase in the Contract Sum, a percentage fee for overhead and profit
not to exceed five percent (5%) of such Work’s actual cost for Contractor and ten percent (10%) of such
Work’s actual cost to be apportioned between any and all subcontractors and sub-subcontractors. For Work
performed by Contractor’s own forces, Contractor’s mark-up shall be limited to actual cost plus a percentage
fee for overhead and profit not to exceed ten percent (10%). In such case, and also under Clause 7.3.3.3,
the Contractor shall keep and present, in such form as the Project Manager may prescribe, an itemized
accounting of actual costs together with appropriate supporting data. For the purposes of this paragraph
7.3.6, actual costs shall be defined as and limited to the following:
.1

costs of labor, including Social Security, old age and unemployment insurance, fringe
benefits required by agreement or custom, and workers’ compensation insurance;

.2

costs of materials, supplies, and equipment, including costs of transportation, whether
incorporated or consumed;

.3

reasonable rental costs of machinery and equipment, exclusive of hand tools, obtained and
used specifically for such Work, whether rented from the Contractor or others; and

.4

costs of premiums for all bonds (if any), permit fees, and sales, use or similar taxes directly
attributable to such Work. Actual cost does not include any item which could be deemed
to be a general conditions cost or overhead, such as but not limited to, the cost of Contractor
and Subcontractor supervisory personnel assigned to the Work, and field office and related
expenses.

7.3.7 Pending final determination of actual cost to the Owner, amounts not in dispute may be included
in applications for payment. The amount of credit to be allowed by the Contractor to the Owner for a
deletion or change which results in a net decrease in the Contract Sum shall be actual net cost as confirmed
by the Project Manager. When both additions and credits covering related Work or substitutions are
involved in a change, the allowance for overhead and profit shall be figured on the basis of net increase, if
any, with respect to that change.
7.3.8 If the Owner and Contractor do not agree with the adjustment in Contract Time or the method for
determining it, the adjustment or the method shall be determined in accordance with Paragraph 8.3 hereof.
7.3.9 When the adjustments in the Contract Sum and Contract Time are determined as provided herein,
such determination shall be effective immediately and shall be recorded by preparation and execution of an
appropriate Change Order.

7.4

MINOR CHANGES IN THE WORK

7.4.1
The Project Manager will have authority to order minor changes in the Work not involving an
adjustment in the Contract Sum or an extension of the Contract Time and not inconsistent with the intent
of the Contract Documents. Such changes shall be effected by written order, and shall be binding on the
Owner and the Contractor as provided in the Contract Documents. The Contractor shall carry out such
written orders promptly.
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ARTICLE 8
TIME
8.1

DATE OF COMMENCEMENT OF THE WORK

8.1.1
The Date of Commencement of the Work shall not be postponed by the failure to act of the
Contractor or of persons or entities for whom the Contractor is responsible.

8.2

PROGRESS AND COMPLETION

8.2.1
All time limits stated in the Contract Documents are of the essence of the Construction Contract.
By executing the Construction Contract, the Contractor confirms that the Contract Time is a reasonable
period for performing the Work.
8.2.2 The Contractor shall begin the Work on the Date of Commencement of the Work. The Contractor
shall not, except by agreement or instruction of the Owner in writing, prematurely commence operations
on the site or elsewhere prior to the effective date of insurance required by Article 11 to be furnished by the
Contractor. The Date of Commencement of the Work shall not be changed by the effective date of such
insurance.
8.2.3 The Contractor shall carry the Work forward expeditiously with adequate forces and shall achieve
Substantial Completion within the Contract Time.

8.3

DELAYS AND EXTENSIONS OF TIME

8.3.1
If the Contractor is delayed, disrupted, or otherwise interfered with at any time, or from time to
time, in the performance of the Work, the rights and obligations of the parties with respect to such delay
shall be as set forth in this paragraph 8.3. Contractors exclusive remedy for any delay, disruption, or
interference shall be as set forth in this paragraph 8.3.
8.3.1.1 Any delay within the control of the Contractor or within the control of any subcontractor, agent, or
supplier thereof (including, without limitation, delay within the joint control of the Contractor or one (1) or
more of his subcontractors, agents, or suppliers) shall be the sole responsibility of the Contractor, and the
Contractor shall not be entitled to any extension of time or to any increase in the Contract Sum as the result
of any such delay.
8.3.1.2 If the Contractor is delayed at any time in the commencement, progress, or Substantial Completion
of the Work by fire, flood, other unusually severe weather, acts of God, or other unforeseeable occurrences
beyond the reasonable control of the Contractor (which shall not include cost increases related to COVID
19), or by a government or quasi-government-imposed measure responding to an epidemic, pandemic, or
City of Cherry Hills Village-declared public health emergency (including measures responding to COVID
19), then those performance dates specified in the Contract Documents that are affected by the delay shall
be extended by Change Order or Construction Change Directive, for such reasonable time as Owner, in its
reasonable good faith judgment, may determine, provided that Contractor complies with subparagraph
8.3.1.4 below. The extension of the affected performance dates shall be the Contractor’s sole and exclusive
remedy for any delay under this subparagraph 8.3.1.2 and shall not result in any increase in the Contract
Sum.
8.3.1.3 Upon the occurrence of any delay that will affect the Date of Substantial Completion not concurrent
with delays described under subparagraphs 8.3.1.1 and 8.3.1.2 above, which is proximately caused by acts
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or omissions within the control of the Owner, his agents (other than Contractor), or employees, the Date of
Substantial Completion shall be extended by Change Order or Construction Change Directive on a day-forday basis and the Contractor shall be entitled to an adjustment to the Contract Sum as reimbursement for
actual, proven costs reasonably and necessarily incurred as a direct consequence of such delay, provided
that Contractor complies with subparagraph 8.3.1.4 below. Notwithstanding the foregoing, if a delay under
this subparagraph 8.3.1.3 is proximately related to COVID-l9, the extension of the Date of Substantial
Completion shall be Contractor’s sole and exclusive remedy, and Contractor shall not be entitled to any
adjustment to the Contract Sum as a result thereof.
8.3.1.4 Any claim for an extension of time under subparagraphs 8.3.1.2 or 8.3.1.3 above, and any claim
for an adjustment to the Contract Sum authorized by subparagraph 8.3.1.3 above, shall be made as follows:
.1

The Contractor shall, within five (5) days after the onset of any delay, notify the Project
Manager in writing of the causes of delay, the facts relating thereto, the requested time
extension and, if the relief is available under subparagraph 8.3.1.3, the requested
adjustment to the Contract Sum. In the case of a continuing delay, only one (1) claim is
necessary, provided, that proof of any recoverable delay costs to support a requested
adjustment to the Contract Sum shall be submitted within fifteen (15) days after the end of
any period of delay.

.2

The Project Manager shall determine whether the cause for the claim for an extension of
time is beyond the control of the Contractor or any of its subcontractors, agents, or
suppliers. Owner shall either approve or disapprove the requested extension and, if
available under subparagraph 8.3.1.3, any related request for an adjustment to the Contract
Sum.

.3

Should a time extension or adjustment to the Contract Sum be granted by the Owner, a
Change Order or Construction Change Directive, signed by the Owner, shall be issued
stating the new date(s) for, as applicable, commencement, performance, and or Substantial
Completion and any adjustment to the Contract Sum.

.4

Failure by Contractor to timely provide, in writing, a request for time extension or an
adjustment to the Contract Sum (including proof of costs related to the same), shall
constitute a waiver by Contractor of any time extension or Contract Sum adjustment which
Contractor may have otherwise been granted pursuant to this paragraph 8.3.

.5

Nothing herein shall prevent Contractor from requesting, and Owner granting, an extension
of time contingent upon payment by Contractor of an agreed amount of liquidated damages
in consideration of the time extension.

8.3.2 Contractor expressly acknowledges and confirms its obligation to minimize any delays as well as
the costs associated with any delay. Without limiting the foregoing, Contractor shall, to the best of its
ability, re-assign personnel and equipment, commence or accelerate unaffected portions of the Work, and
otherwise employ all prudent measures available to minimize delay and associated delay costs. In no event
shall the Owner be liable for payment of delay costs which could have been avoided or mitigated by any
means reasonably available to the Contractor.
8.3.4 If the Owner or any of its employees, consultants, or agents, including the Project Manager, is
delayed at any time in the performance of any of its obligations under the Contract by fire, flood, other
unusually severe weather, acts of God, other unforeseeable occurrences beyond the reasonable control of
the Owner or any of its employees, consultants, or agents, or by a government- or quasi-governmentPage 31 of53
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imposed measure responding to an epidemic, pandemic, or City of Cherry Hills Village-declared public
health emergency (including measures responding to COVID-19), then the dates for performance of the
obligations affected by the delay shall be extended on a day-for-day basis; provided, however, that such
extension shall not entitle Contractor to any adjustment to the Contract Sum as a result thereof. The Owner
or the Project Manager will provide Contractor with verbal or written notice of the event causing delay of
performance within five (5) days after the onset of any delay.

8.4

LIQUIDATED DAMAGES

Time is of the essence of the Contract. In the event that the Contractor fails to achieve Substantial Completion
of the Work within the Contract Time or fails to meet any other time requirement set forth in the Contract, after
due allowance for any time extensions granted by Owner, the Contractor shall be liable to Owner for Liquidated
Damages, and not as a penalty, in the amount set forth in the table below. For each and every calendar day that
Work shall remain incomplete after the Contract Time as adjusted by duly executed Change Order or
Construction Change Directive, the sum per calendar day shown in the following table, unless otherwise
specified in the Bid, may be deducted from monies due to or to become due to the Contractor or Owner may
take action to collect such Liquidated Damages from the Contractor or its Surety. This sum is fixed and agreed
upon between the parties because the actual loss to Owner and to the public caused by delay in completion will
be extremely difficult to determine.
All punch list items (required by paragraph 9.8.2) must be completed within thirty (30) days of Substantial
Completion or Liquidated Damages as provided herein will be assessed.
Permitting the Contractor to continue and finish the Work or any part of it after the Contract Time, or after the
date to which the Contract Time may have been extended, will in no way operate as a waiver on the part of
Owner of any of its rights under the Contract.
LIQUIDAThD DAMAGES
Original Contract Amount
From More than $
0
150,000
250,000
500,000
1,000,000
2,000,000
4,000,000
10,000,000

To and Including $
150,000
250,000
500,000
1,000,000
2,000,000
4,000,000
10,000,000

Liquidated Damages per
Calendar Day ($)*
500.00
600.00
800.00
1,400.00
2,000.00
3,300.00
3,900.00
**

*The per day liquidated damages shall be the amount set forth in this table, or in the Standard Specifications
for Road and Bridge Construction as published by the Colorado Department of Transportation controlling as
of the date on which the Contract is mutually executed by the Contractor and Owner, whichever is higher.
**3 900 00 plus 300.00 per each additional 1,000,000 contract amount or part thereof over 10,000,000.
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ARTICLE 9
PAYMENTS AND COMPLETION
9.1

CONTRACT SUM

9.1.1
The Contractor will not be allowed any claims for anticipated profits, for loss of profits, or for any
damages or additional costs incurred because of a difference between the estimate of any item and the
amount of the item actually required, or for the elimination of any part of the Work. Funds for construction
of the Work herein contemplated are limited. The Owner reserves the right to eliminate or reduce the items
of the proposal or any of the Work as may be required to bring the cost of the Work within the limits of
available funds.

9.2

SCHEDULE OF VALUES

9.2.1
Before the first Application for Payment, the Contractor shall submit to the Project Manager a
schedule of values allocated to the various portions of the Work, which in the aggregate equals the total
Contract Sum, divided so as to facilitate payments to subcontractors, supported by such evidence of
correctness as the Project Manager may direct. This Schedule, when approved by the Project Manager,
shall be used to monitor the progress of the Work and as a basis for Certificates for Payment.

9.3

APPLICATIONS FOR PAYMENT

9.3.1
In accordance with the permitted frequency of applications for payment established in the
Construction Contract, the Contractor shall submit to the Project Manager an itemized Application for
Payment for operations completed in accordance with the Schedule of Values. Such application shall be
supported by such data substantiating the Contractor’s right to payment as the Project Manager may require,
and reflecting retainage, if any, as provided elsewhere in the Contract Documents.
9.3.1.1 Such applications may include requests for payment on account of changes in the Work which have
been properly authorized by Construction Change Directives but not yet included in Change Orders.
9.3.1.2 Such applications may not include requests for payment of amounts the Contractor does not intend
to pay to a subcontractor or supplier because of a dispute or other reason.
9.3.2 Unless otherwise provided in the Contract Documents, payments will be made on account of
materials or equipment not incorporated in the Work but delivered and suitably stored at the site and, if
approved in advance by the Owner, payments may similarly be made for materials or equipment suitably
stored at some other location agreed upon in writing for subsequent incorporation in the Work. Payments
for materials or equipment stored on or off the site shall be conditioned upon submission by the Contractor
of bills of sale or such other procedures satisfactory to the Owner to establish the Owner’s title to such
materials or equipment or otherwise protect the Owner’s interest, including applicable insurance and
transportation to the site for those materials and equipment stored off the site.
9.3.3 The Contractor warrants that title to all work, materials and equipment covered by an Application
for Payment will pass to the Owner either by incorporation in the construction or upon the receipt of
payment by the Contractor, whichever occurs first, free and clear of all liens, claims, security interests or
encumbrances, hereinafter referred to in this Article 9 as “liens”; and that no work, materials or equipment
covered by an Application for Payment will have been acquired by the Contractor, or by any other person
performing work at the site or furnishing materials and equipment for the Project, subject to an agreement
under which an interest therein or an encumbrance thereon is retained by the seller or otherwise imposed
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by the Contractor or such other person.
9.3.4 When Application for Payment includes materials stored off the Project site or stored on the Project
site but not incorporated in the Work, for which no previous payment has been requested, a complete
description of such material shall be attached to the application. Suitable storage which is off the Project
site shall be a bonded warehouse or appropriate storage approved by Owner with the stored materials
properly tagged and identifiable for this Project and properly segregated from other materials. The Owners
written approval shall be obtained before the use of offsite storage is made. Such approval may be withheld
in Owner’s sole discretion.

9.4

CERTIFICATES FOR PAYMENT

9.4.1
The Project Manager will, within ten (10) days after the receipt of the Contractor’s Application for
Payment, either issue a Certificate for Payment to the Contractor, for such amount as the Project Manager
determines is properly due, or notify the Contractor in writing his reasons for withholding a certificate in
whole or in part as provided in paragraph 9.5.1.
9.4.2 No Certificate for Payment shall be issued unless it appears to the Project Manager that the Work
has progressed to the point indicated; that, to the best of the Project Manager’s knowledge, information and
belief, but without in any way waiving any of Owner’s rights or claims under the Contract Documents, the
quality of the Work is in accordance with the Contract Documents and that all certificates required under
the Contract Documents have been furnished in proper form. However, the issuance of a Certificate for
Payment will not be a representation that the Project Manager has made examination to ascertain how or
for what purpose the Contractor has used money previously paid on account of the Contract Sum.

9.5

DECISIONS TO WITHHOLD CERTIFICATION

9.5.1
The Project Manager may decline to certify payment and may withhold his certificate in whole or
in part, to the extent reasonably necessary to protect the Owner, if in his opinion he is unable to make the
determinations as provided in paragraph 9.4.2. If the Project Manager is unable to make such
determinations as provided in paragraph 9.4.2 and to certify payment in the amount of the application, he
will notify the Contractor as provided in paragraph 9.4.1. If the Contractor and the Project Manager cannot
agree on a revised amount, the Project Manager will promptly issue a Certificate for Payment for the amount
for which he is able to make such determinations. The Project Manager may also decline to certify payment
or, because of subsequently discovered evidence or subsequent observations, he may nullify the whole or
any part of any Certificate for Payment previously issued, to such extent as may be necessary in his opinion
to protect the Owner from loss because of:
.1

defective Work not remedied,

.2

third party claims filed or reasonable evidence indicating probable filing of such claims;

.3

failure of the Contractor to make payments properly to subcontractors or for labor,
materials or equipment;

.4

reasonable evidence that the Work cannot be completed for the unpaid balance of the
Contract Sum;

.5

damage to the Owner or another contractor;
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.6

reasonable evidence that the Work will not be completed within the Contract Time, or that
the unpaid balance would not be adequate to cover actual or liquidated damages for the
anticipated delay;

.7

failure to carry out the Work in accordance with the Contract Documents; or

.8

failure to maintain accurate and up-to-date as-built drawings.

9.5.2 When the above grounds are removed, Certificates for Payment shall be made by the Project
Manager for amounts withheld because of them.

9.6

PROGRESS PAYMENTS

9.6.1
After the Project Manager has issued a Certificate for Payment, the Owner shall make payment in
a timely manner not to exceed forty-five (45) days from the time the Project Manager issued the Certificate
for Payment. The Owner may refuse to make payment on any Certificate for Payment for any default of
the Construction Contract, including, but not limited to those defaults set forth in Clauses 9.5.1.1 through
9.5.1.8. The Owner shall not be deemed in default by reason of withholding payment while any of such
defaults remain uncured.
9.6.2 The Contractor shall promptly pay each subcontractor, upon receipt of payment from the Owner,
out of the amount paid to the Contractor on account of such subcontractor’s Work, the amount to which
said subcontractor is entitled, reflecting the percentage actually retained, if any, from payments to the
Contractor on account of such subcontractor’s Work. The Contractor shall, by an appropriate agreement
with each subcontractor, require each subcontractor to make payments to his sub-subcontractors in similar
manner.
9.6.3 The Project Manager may, on request and at his discretion, furnish to any subcontractor, if
practicable, information regarding the percentages of completion or the amounts applied for by the
Contractor and the action taken thereon by the Project Manager on account of Work done by such
subcontractor.
9.6.4 The Owner shall not have any obligation to pay or to see the payment of any monies to any
subcontractor except as may otherwise be required by law.
9.6.5 Payment to suppliers shall be treated in a manner similar to that provided in paragraphs 9.6.2, 9.6.3,
and 9.6.4.
9.6.6 No certificate for a progress payment, nor any progress payment, nor any partial or entire use or
occupancy of the Project by the Owner, shall constitute an acceptance of any Work not in accordance with
the Contract Documents.
9.6.7

RETAINAGE

9.6.7.1 In addition to any amounts withheld from payment pursuant to any other provision in this
Construction Contract, Owner shall retain from progress payments, until payment is due under the terms
and conditions governing final payments, amounts as follows:
.1

Owner shall retain five percent (5%) of each progress payment to a maximum of five
percent (5%) of the Contract Sum.
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.2

9.7

In no event shall the amount retained be reduced to less than five percent (5%) of the
Contract Sum until after final acceptance of the Project by the Owner.

FAILURE OF PAYMENT

9.7.1
If the Project Manager does not issue a Certificate for Payment, through no fault of the Contractor,
within ten (10) days after receipt of the Contractor’s Application for Payment, or if the Owner does not, for
reasons other than a default of the Construction Contract, including, but not limited to those defaults set
forth in Clauses 9.5.1.1 through 9.5.1.8, pay the Contractor within forty-five (45) days after the date
established in the Contract Documents any amount certified by the Project Manager, then the Contractor
may, upon seven (7) additional days written notice to the Owner, stop the Work until payment of the amount
owing has been received. The Contract Time shall be extended appropriately and the Contract Sum shall
be increased by the amount of the Contractor’s reasonable costs of shut-down, delay and start-up, which
shall be effected by appropriate Change Order.

9.8

SUBSTANTIAL COMPLETION

9.8.1
The Work will not be considered suitable for Substantial Completion review until all project
systems included in the Work are operational as designed and scheduled, all designated or required
governmental inspections and certifications have been made and posted, designated instruction of Owner’s
personnel in the operation of systems has been completed, and all final finishes within the Construction
Contract are in place. In general, the only remaining Work shall be minor in nature, so that the Owner
could occupy the building or utilize the improvements on that date and the completion of the Work by the
Contractor would not materially interfere or hamper the Owner’s normal operations. As a further condition
of Substantial Completion acceptance, the Contractor shall certify that all remaining Work will be
completed within thirty (30) consecutive calendar days or as agreed upon by the Owner and Contractor in
writing following the Date of Substantial Completion.
9.8.2 When the Contractor considers that the Work, or a designated portion thereof which the Owner
agrees to accept separately, is substantially complete, the Contractor shall prepare and submit to the Project
Manager a list of items to be completed or corrected. The Contractor shall proceed promptly to complete
and correct items on the list. The failure to include any items on such list does not alter the responsibility
of the Contractor to complete all Work in accordance with the Contract Documents. Upon receipt of the
Contractor’s list, the Project Manager will make an inspection to determine whether the Work or designated
portion thereof is Substantially Complete. If the Project Manager’s inspection discloses any item, whether
or not included on the Contractor’s list, which is not in accordance with the requirements of the Contract
Documents, the Contractor shall, before issuance of the Certificate of Substantial Completion, complete or
correct such items upon notification by the Project Manager. The Contractor shall then submit a request
for another inspection by the Project Manager to determine Substantial Completion. When the Work or
designated portion thereof is Substantially Complete, the Project Manager will prepare a Certificate of
Substantial Completion which shall establish the Date of Substantial Completion, shall state the
responsibilities of the Owner and the Contractor for security, maintenance, heat, utilities, damage to the
Work, and insurance, and shall fix the time within which the Contractor shall complete the items listed
therein, which time shall be no longer than thirty (30) days after the scheduled completion date. The
Certificate of Substantial Completion shall be submitted to the Owner and the Contractor for their written
acceptance of the responsibilities assigned to them in such Certificate.
Upon Substantial Completion of the Work or designated portion thereof and upon application by
the Contractor and certification by the Project Manager, the Owner shall make payment, reflecting
adjustment in retainage, if any, for such Work or portion thereof, as provided in the Contract Documents.
9.8.3

Page 36 of 53

ElI’. 5.12.2(120

9.9

PARTIAL OCCUPANCY OR USE

9.9.1
The Owner may occupy or use any completed or partially completed portion of the Work at any
stage of construction regardless of whether the Contract Time has expired (hereinafter sometimes referred
to as “partial occupancy”). Such partial occupancy may commence whether or not the applicable portion
of the Work is Substantially Complete.
9.9.2 In the event of partial occupancy, the Contractor shall promptly secure endorsement from its
insurance carriers and consent from its sureties, if any.
9.9.3 In the event of partial occupancy before Substantial Completion as provided above, the Contractor
shall cooperate with the Owner in making available for the Owner’s use and benefit such building services
as heating, ventilating, cooling, water, lighting, telephone, elevators, and security for the portion or portions
to be occupied, and if the Work required to furnish such services is not entirely completed at the time the
Owner desires to occupy the aforesaid portion or portions, the Contractor shall make every reasonable effort
to complete such Work or make temporary provisions for such Work as soon as possible so that the
aforementioned building services may be put into operation and use. Similar provisions shall be made
where the improvements or structures are not buildings so that the Owner may use or occupy such portions
of the structure or improvement.
9.9.4 In the event of partial occupancy prior to Substantial Completion, mutually acceptable
arrangements shall be made between the Owner and Contractor in respect of the operation and cost of
necessary security, maintenance and utilities, including heating, ventilating, cooling, water, lighting,
telephone services, and elevators. The Owner shall assume proportionate and reasonable responsibility for
the cost of the above services, reduced by any savings to Contractor for such services realized by reason of
partial occupancy. Further, mutually acceptable arrangements shall be made between the Owner and
Contractor in respect of insurance and damage to the Work. Contractor’s acceptance of arrangements
proposed by Owner in respect of such matters shall not be unreasonably withheld, delayed, or conditioned.
Similar provisions shall be made where the improvements or structures are not buildings so that the Owner
may use or occupy such portions of the structure or improvement.
In each instance, when the Owner elects to exercise its right of partial occupancy as described
herein, Owner will give Contractor advance written notice of its election to take the portion or portions
involved, and immediately prior to partial occupancy, Contractor, and the Project Manager shall jointly
inspect the area to be occupied or portion of the Work to be used to determine and record the conditions of
the same.
9.9.5

9.9.6 It shall be understood, however, that partial occupancy shall not: (1) constitute Final Acceptance
of any Work, (2) relieve the Contractor for responsibility for loss or damage because of or arising out of
defects in, or malfunctioning of, any Work, material, or equipment, nor from any other unfulfilled
obligations or responsibilities under the Contract Documents, or (3) commence any warranty period under
the Contract Documents; provided that Contractor shall not be liable for ordinary wear and tear resulting
from such partial occupancy.
9.9.7 Subject to the terms and conditions provided herein, if the Contractor claims that delay or additional
cost is involved because of partial occupancy by the Owner, Contractor shall make such claim as provided
elsewhere in the Contract Documents.
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9.10

FINAL COMPLETION AND FINAL PAYMENT

9.10.1 Upon receipt of written notice that the Work is ready for final inspection and acceptance and upon
receipt of a final Application for Payment, the Project Manager will promptly make such inspection and,
when he finds the Work acceptable under the Contract Documents and the Construction Contract fully
performed, he will promptly issue a final Certificate for Payment stating that to the best of his knowledge,
information and belief, and on the basis of his observations and inspections, the Work has been completed
in accordance with the terms and conditions of the Contract Documents and that the entire balance found
to be due the Contractor, and noted in said final Certificate, is due and payable. The Project Manager’s
final Certificate for Payment will constitute a further representation that the conditions precedent to the
Contractors being entitled to final payment as set forth in paragraph 9.10.2 have been fulfilled. Final
Payment is also subject to all City Charter and City Code requirements. Warranties required by the Contract
Documents shall commence on the date that the Project Manager issues a final Certificate of Payment to
the Owner.
9.10.2 Neither the final payment nor the remaining retained percentage shall become due until the
Contractor submits to the Project Manager:
9.10.2.1 Evidence of compliance with all requirements of the Contract Documents: notices, certificates,
affidavits, other requirements to complete obligations under the Contract Documents, including but not
limited to (a) instruction of Owner’s representatives in the operation of mechanical, electrical, plumbing
and other systems, (b) delivery of keys to Owner with keying schedules, sub-master and special keys, (c)
delivery to Owner of Contractor’s general warranty as described in Paragraph 3.5, and each written
warranty and assignment thereof prepared in duplicate, certificates of inspections, and bonds for Project
Manager’s review and delivery to Owner, (d) delivery to Project Manager of printed or typewritten
operating, servicing, maintenance and cleaning instructions for the Work; parts lists and special tools for
mechanical and electrical work;
9.10.2.2 If required by the Owner, (a) an affidavit that all payrolls, bills for materials and equipment, and
other indebtedness connected with the Work for which the Owner or his property might in any way be
responsible have been paid or otherwise satisfied, (b) consent of surety, if any, to final payment, and (c)
other data establishing payment or satisfaction of all such obligations, such as receipts, releases and waivers
of liens, claims, security interests or encumbrances arising out of the Construction Contract, to the extent
and in such form as may be designated by the Owner, and (d) a final waiver of liens in a form satisfactory
to Owner, covering all Work including that of all subcontractors, vendors, labor, materials and services,
executed by an authorized officer and duly notarized;
9.10.2.3 In addition to the foregoing, all other submissions required by other articles and paragraphs of the
specifications including final construction schedule shall be submitted to the Project Manager before
approval of Final Payment;
9.10.2.4 If any Subcontractor refuses to furnish a release or waiver required by the Owner, the Contractor
may furnish a bond satisfactory to the Owner to indemnify the Owner against any such lien. If any such
lien remains unsatisfied after all payments are made, the Contractor shall refund to the Owner all monies
that the latter may be compelled to pay in discharging such lien, including all costs and reasonable attorneys’
fees.
9. 10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through
no fault of the Contractor or by the issuance of Change Orders affecting final completion, and the Project
Manager so confirms, the Owner shall, upon application by the Contractor and certification by the Project
Manager, and without terminating the Construction Contract, make payment of the balance due for that
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portion of the Work fully completed and accepted. If the remaining balance for Work not fully completed
or corrected is less than the retainage stipulated in the Contract Documents, and if bonds have been
furnished, the written consent of the surety to the payment of the balance due for that portion of the Work
fully completed and accepted shall be submitted by the Contractor to the Project Manager prior to
certification of such payment. Such payment shall be made under the terms and conditions governing final
payment, except that it shall not constitute a waiver of claims.
9.10.4 The making of final payment shall constitute a waiver of all claims by the Owner except those
arising from:
.1

unsettled liens,

.2

faulty or defective Work appearing after Substantial Completion,

.3

failure of the Work to comply with the requirements of the Contract Documents,

.4

terms of any special warranties required by the Contract Documents, or

.5

replacement of material or equipment which is rejected if found, after the date of final
payment, to be defective, or inferior in quality or uniformity, to the material or equipment
specified, or is not as represented to the Project Manager and Owner.

9.10.5 The acceptance of final payment by the Contractor, a subcontractor, or supplier shall constitute a
waiver of all claims by that payee.
9.10.6 Pursuant to § 24-91-103, C.R.S., if the Contract Sum exceeds One Hundred Fifty Thousand Dollars
($150,000.00), Owner’s final payment to the Contractor shall only be made upon compliance with the
following publication requirement. The Owner shall publish a “notice of final payment” at least twice in an
Arapahoe County newspaper of general circulation prior to making final payment to the Contractor. This
notice of final payment advertises the date, time, and place when final payment will be made and is intended
to alert subcontractors so they can present any claims for unpaid amounts to the Owner. Notwithstanding
anything in the Contract Documents to the contrary, final payment shall not be made to Contractor until the
Owner has complied with § 38-26-107, CR5. and all claims, if any, have been resolved to the satisfaction
of the Owner.
ARTICLE 10

PROTECTION OF PERSONS AND PROPERTY
10.1

SAFETY PRECAUTIONS AND PROGRAMS

10.1.1 The Contractor shall be responsible for initiating, maintaining, and supervising all safety
precautions and programs in connection with the Work, including, but not limited to, implementing,
managing, and enforcing construction industry best practices and protocols for maintaining worker and
jobsite safety at the Project related to COVID-19.
10.1.2 Unless otherwise provided in the Contract Documents, in the event the Contractor encounters on
the site material reasonably believed to be asbestos or polychiorinated biphenyl (PCB) which has not been
rendered harmless, the Contractor shall immediately stop work in the area affected and report the condition
to the Owner in writing. The Work in the affected area shall not thereafter be resumed except by written
agreement of the Owner and Contractor, if in fact the material is asbestos or polychiorinated biphenyl (PCB)
and has not been rendered harmless. The Work in the affected area shall be resumed in the absence of
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asbestos or polychiorinated biphenyl (PCB) or when it has been rendered harmless, upon written direction
of Owner.
10.1.3 Unless otherwise provided in the Contract Documents, the Contractor shall not be required pursuant
to Article 7 to perform without consent any Work relating to asbestos or polychiorinated biphenyl (PCB).

10.2

SAFETY OF PERSONS AND PROPERTY

10.2.1 The Contractor shall take all necessary precautions for the safety of, and shall provide all necessary
protection to prevent damage, injury or loss to:
.1

all persons involved in or affected by the Work;

.2

all the Work and all materials and equipment to be incorporated therein, whether in storage
on or off the site, under the care, custody or control of the Contractor or any of his
subcontractors or sub-subcontractors; and

.3

other property at the site or adjacent thereto, including but not limited to trees, shrubs,
lawns, walks, pavements, roadways, structures, ditches, fences, gates, private property, and
utilities not designated for removal, relocation or replacement in the course of construction.

.4

The Contractor shall take all measures necessary to mitigate the impact of weather so that
the Project may continue on schedule. In no event shall the Owner be liable for extra costs
incurred on materials and any part of the Work due to the Contractor’s failing to take all
measures necessary to protect the Work from weather and the Contractor shall not be
entitled to such claims. Also, no extension of the Contract Time shall be allowed if the
Contractor is able to proceed with other Work related to the Project.

10.2.2 The Contractor shall give all notices and comply with all applicable laws, ordinances, rules,
regulations and lawful orders of any public authority bearing on the safety of persons or property, or their
protection from damage, injury or loss, including but not limited to, the Occupational Safety and Health
Act (OSHA), as applicable, and all governmental and quasi-governmental orders, resolutions, and decrees
in response to COVID-l9.
10.2.3 The Contractor shall erect and maintain, as required by existing conditions and progress of the
Work, all necessary safeguards for safety and protection, including posting danger signs and other
warnings against hazards, promulgating safety regLilations and notifying owners and users of adjacent
utilities of the safeguards and protections, and complying with the orders, resolutions, and decrees of all
federal, state and local governmental agencies, instrumentalities and authorities having jurisdiction over
the Project or Contractor, including, but not limited to, those pertaining to COVID-19.
10.2.4 The Contractor shall promptly remedy all damage or loss at its sole cost and expense (other than
damage or loss insured under Paragraph 11.3) to any property referred to in Clauses 10.2.1.2 and 10.2.1 .3
caused in whole or in part by the Contractor, any subcontractor, any sub-subcontractor, or anyone directly
or indirectly employed by any of them, or by anyone for whose acts any of them may be liable and for
which the Contractor is responsible under Clauses 10.2.1.2 and 10.2.1.3, except damage or loss attributable
to the acts or omissions of the Owner or anyone directly or indirectly employed by the Owner, or by anyone
for whose acts the Owner may be liable, and not attributable to the fault or negligence of the Contractor.
Utility locate services provided in the field by the Owner shall not be deemed an act or omission that relieves
Contractor of its responsibility hereunder. The foregoing obligations of the Contractor are in addition to
his obligations under Paragraph 3.5.
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10.2.5 The Contractor shall designate a responsible member of his organization at the site whose duty
shall be the prevention of accidents and the maintaining and supervising of safety precautions and programs.
This person shall be the Contractors superintendent unless otherwise designated by the Contractor in
writing to the Owner.
10.2.6 The Contractor shall not load or permit any part of the Work to be loaded so as to endanger its
safety, nor shall the Contractor subject any part of the Work or adjacent property to stresses or pressures
that will endanger it.

10.3

EMERGENCIES

10.3.1 In any emergency affecting the safety of persons or property, the Contractor shall act, at his
discretion, to prevent threatened damage, injury or loss. Any additional compensation or extension of time
claimed by the Contractor on account of emergency Work shall be determined as provided in Paragraph
4.3, Paragraph 8.3 and Article 7.

10.4

USE OF EXPLOSIVES, DRIVING OR REMOVAL OF PILES, WRECKING,
EXCAVATION WORK OR OTHER SIMILAR AND POTENTIALLY
DANGEROUS WORK

10.4.1 When the use of explosives, driving or removal of piles, wrecking, excavation work or other
similarly potentially dangerous work is necessary for the prosecution of the Work, the Contractor shall
exercise the utmost care so as not to endanger life or property and shall carry on such activities under the
supervision of properly qualified personnel, such potentially dangerous work shall not be undertaken unless
and until the Project Manager has authorized same.
10.4.2 Detonation of explosives by the Contract shall be by permit authorized by Owner. The following
information must be submitted to the Project Manager or to his or her designee thereof at least thirty (30)
days prior to the detonation of explosives:
.1

A graphic plan showing locations of proposed explosive use and improvements (including
structures, roadways, utilities, etc.) on the property, surrounding land uses, and
improvements on adjacent properties within a distance equal to 1000 feet plus the
maximum distance of vibration as specified in the report described below.

.2

A geotechnical report prepared by Colorado-registered professional engineer describing
the geology of the area and the irnpacs of explosive use in the area, including wave
attenuation and travel distance and potential impacts on improvements in the area.

.3

An analysis of alternatives to explosives, including safety, time, and monetary comparisons
of the alternatives.
The Contractor shall ensure that audible signals warning persons of danger will be given
before detonation of explosives.

.4

As a condition of permitting the detonation of explosives as part of the Work, the Developer or Contractor
shall submit to the Project Manager or to his or her designee thereof a certificate of insurance for coverage
of detonation of explosives in the minimum following amounts: $2,000,000 for property damage, each
accident; and $2,000,000 for public liability, bodily injury, single limit or equivalent, each accident. Owner
shall be named as an additional insured on the insurance policy.
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10.4.3 The Contractor shall be fully responsible for, and shall save and hold Owner harmless from, any
and all damages, claims, and for the defense of any actions against the Owner resulting from the prosecution
of such Work in connection with or arising out of the Contract Documents.
10.4.4 The Contractor shall notify each public utility company or other owner of property having
structures or improvements in proximity to the site of the Work, of his intent to perform potentially
dangerous work. Such notice shall be given sufficiently in advance to enable the companies or other owners
of property to take such steps as they may deem necessary to protect their property from injury. Such notice
shall not relieve the Contractor of responsibility for any damages, claims, or the defense of any actions
against the Owner resulting from the performance of such Work in connection with or arising out of the
Construction Contract.
10.4.5 All explosives shall be stored in a secure manner and all storage places shall be marked clearly
‘EXPLOSIVES KEEP OFF” and shall be in the care of competent watchmen at all times. The Contractor
shall also be required to obtain any permits which may be required by the South Metro Fire Rescue
Authority or other fire district having jurisdiction.
-

10.5

UNDERGROUND UTILITIES

10.5.1 Known Underground Utilities and other underground structures are shown on the Drawings only
to the extent such information has been made available to or discovered by the Owner. It is expected that
there may be discrepancies and omissions in the location and quantities of actual Underground Utilities and
other underground structures and those shown. This information is shown for the convenience of the
Contractor, but is not guaranteed to be either correct or complete, and all responsibility for the accuracy
and completeness thereof is expressly disclaimed by Owner. The Contractor shall, ahead of excavation,
confirm the location of all Underground Utilities and other underground structures so that they will not be
accidentally damaged by the construction operation. Contractor shall be responsible for contacting all utility
owners concerning location of all above ground utilities and Underground Utilities before proceeding with
the Work. Notwithstanding utility locate services that may be provided in the field by utility owners,
Contractor shall verify actual location, and Contractor remains solely responsible for any claims or damage
to Underground Utilities or other facilities or structures caused by excavating. Contractor is responsible for,
at no additional cost to the owner, potholing all existing Underground Utilities to be crossed or that may
otherwise affect their means and methods for constructing the Project prior to beginning any construction
on the Project.

ARTICLE 11
INSURANCE REQUIREMENTS
11.1

CONTRACTOR’S INSURANCE

The Contractor agrees to procure and maintain, at its own cost, a policy or policies of insurance sufficient
to insure against all liability, claims, demands, and other obligations assumed by the Contractor pursuant
to the Contract Documents, including but not limited to Paragraphs 3.13, 3.17 and 3.18 hereof, in addition
to any other insurance requirements imposed by the Contract Documents or by law. The Contractor shall
not be relieved of any liability, claims, demands, or other obligations assumed by reason of its failure to
procure or maintain insurance, or by reason of its failure to procure or maintain insurance in sufficient
amounts, durations or types.
11.1.1 Workers’ Compensation and Employer’s Liability Insurance. The Contractor shall procure and
maintain, at its own expense, valid Workers’ Compensation Insurance and Employer’s Liability Insurance
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throughout the entire term of its obligations to the Owner. A copy of the policy or signed certificate of
insurance shall be on file with the Owner at all times. Evidence of qualified self-insurance status may be
substituted for the Workers’ Compensation Insurance requirements of this paragraph.
11.1.1.1 The policy shall be appropriately endorsed to give a minimum of thirty (30) days’ notice of
cancellation or intention of non-renewal to the Owner.
11.1.1.2 Limits of liability for Worker’s Compensation Insurance shall be in conformance with the statutory
requirements of the Workers’ Compensation Laws of the State of Colorado. Limits of Employers Liability
Insurance shall be $1,000,000 per occurrence for bodily injuries, $1,000,000 per employee for bodily injury
by occupational disease, and $1,000,000 policy limit for bodily injuries by disease.
11.1.2 Comprehensive General Liability Insurance. The Contractor shall carry and maintain, at its own
expense, Comprehensive General Liability Insurance throughout the entire term of its obligations to the
Owner. A copy of the policy or a signed certificate of insurance shall be on file with the Owner at all times.
11.1 .2.1 The policy shall be appropriately endorsed to give all named parties a minimum of a thirty (30)
day notice of cancellation or intention to non-renew coverage or any material change or restriction of
coverage.
11.1.2.2 Limits of liability shall be a minimum of One Million Dollars ($1,000,000) each occurrence;
Bodily Injury and Property Damage combined, Two Million Dollars ($2,000,000) aggregate.
11.1.2.3 The following coverages shall be included in the policy:
.1

Premises, operations and elevators, including work let or sublet, to cover all claims for
bodily injury (including but not limited to death, disease or sickness) and damage or
destruction or loss of use of any tangible property.

.2

Products and completed operations.

.3

Broad form blanket contractual liability with all exclusions deleted.

.4

Personal injury liability.

.5

Explosions, collapse, and underground hazards.

.6

Broad form property damage endorsement.

.7

Incidental malpractice.

.8

Independent contractors.

11.1 .2.4 The products and completed operations coverage shall be maintained in effect for a period of six
(6) years after the date of final acceptance of the Work.
11 .1 .3 Comprehensive Automobile Liability Insurance. The Contractor shall carry and maintain, at its
own expense, Comprehensive Automobile Liability Insurance. A copy of a certificate of insurance shall
be on file with the Owner at all times. The policy shall contain a severability of interests’ provision.
11.1.3.1 The policy shall cover all owned or leased vehicles operated by the insured as well as coverage for
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all non-owned or hired vehicles used by the insured in the course of his operations.
11.1.3.2 The policy shall be appropriately endorsed to give a minimum of thirty (30) days notice of
cancellation or intent to non-renew to Owner.
11.1.3.3 The limits of liability shall be a minimum of One Million Dollars ($1,000,000) (combined single
limit).
11.1.4 Umbrella/Excess Liability Insurance. The Contractor shall carry and maintain, at its own expense,
an Umbrella (excess) Liability policy throughout the entire term of its obligations to the Owner. A copy of
the policy or a signed certificate of insurance shall be on file with the Owner at all times.
11.1.4.1 Policy shall be in excess of all underlying insurance including employer’s liability, written on a
follow form basis.
11.1.4.2 Policy shall not contain any exclusions for hazards, or contractual hazards.
11.1.4.3 Limits of liability shall be a minimum of Two Million Dollars ($2,000,000).
11.1.5 Owner’s Liability Insurance. The Contractor shall carry and maintain, at its own expense, an
Owners Liability policy in the name of the Owner.
11.1.5.1 Limits of liability shall be a minimum of Two Million Dollars ($2,000,000) in the aggregate.

11.2

ADDITIONAL NAMED INSURED

11.2.1 The Owner shall be named as an additional insured under the Contractor’s Automobile,
Commercial General, and Umbrella Liability coverages, and the Commercial General Liability additional
insured coverage shall include products and completed operations coverage. The Contractor’s Automobile,
Commercial General, and Umbrella Liability additional insured coverage shall be primary with respect to
claims made by the City.

11.3

BUILDER’S RISK/PROPERTY INSURANCE

11.3.1 The Contractor shall purchase and maintain property insurance upon the entire Work at the site to
the full insurable value thereof. Such insurance shall be in a company or companies against which the
Owner has no reasonable objection.
This insurance shall include the interests of the Owner, the Contractor, subcontractors and subsubcontractors in the Work as additional insureds, providing that such insurance is primary with respect to
claims made by the additional insureds, and be in the form of “all risk” insurance for physical loss or damage
with all exclusions deleted. If not covered under all risk insurance or otherwise provided in the Contract
Documents, the Contractor shall effect and maintain similar property insurance on portions of the Work
stored off the site or in transit when such portions of the Work are to be included in a Request for Payment
under paragraph 9.3.2.
11.3.1.1 The form of policy for this coverage shall be “Completed Value”. The coverage under this policy
shall include contemplated work and work in progress.
11.3.1.2 If by the terms of this insurance any mandatory deductibles are required, or if the Contractor
should elect, with the concurrence of the Owner, to increase the mandatory deductible amounts or purchase
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this insurance with voluntary deductible amounts, the Contractor shall be responsible for payment of the
amount of all deductibles in the event of a paid claim. If separate contractors are added as insureds to be
covered by this policy, the separate contractor shall be responsible for payment of appropriate parts of any
deductibles in the event claims are paid on their part of the Project.

11.4

GENERAL REQUIREMENTS

11.4.1 The Contractor shall file two (2) certified copies of all policies with the Project Manager before the
date of commencement of the Work. If the Owner is damaged by the failure of the Contractor to maintain
such insurance and to so notify the Owner, then the Contractor shall bear all reasonable costs properly
attributable thereto. The Owner reserves the right to request and receive a certified copy of any policy at
any time, and any and all endorsements to said policy.
11.4.2 All insurance policies and/or certificates of insurance required under the Contract Documents shall
be issued subject to the following stipulations by the Insurer:
.1

Underwriter shall have no right of recovery or subrogation against the Owner, it being the
intent of the parties that the insurance policy so effected shall protect both parties and be
primary coverage for any and all losses covered by the described insurance.

.2

The clause entitled Other Insurance Provisions contained in any policy including the
Owner as an additional insured shall not apply to the Owner.

.3

The insurance companies issuing the policy or policies shall have no recourse against the
Owner for payment of any premiums due or for any assessments under any form of any
policy.

.4

Any and all deductibles contained in any insurance policy shall be assumed by and shall
be the sole liability of the Contractor.

11 .4.3 Additional coverages or higher limits of liability may be required by the Owner should the scope
or nature of the work change during the course of the Construction Contract. All liability insurance and
builder’s risk/property insurance policies required by this Article shall specifically provide that all coverage
limits shall be exclusive of costs of defense, including attorneys’ fees.
11 .4.4 The Contractor shall be solely responsible for ensuring that all subcontractors or suppliers obtain
and maintain in force for the term of this Construction Contract insurance policies sufficient to meet the
minimum coverages required under the Contract Documents.
11.4.5 Nothing contained in this Article 11 shall be construed as limiting the extent of the Contractors
responsibility for payment of damages resulting from his operations under the Construction Contract.
Contractor agrees that he alone shall be completely responsible for procuring and maintaining full insurance
coverage to adequately insure against the risk attendant to the performance of this Construction Contract.
Any approvals of Contractors insurance coverages by the Owner or the Project Manager shall not operate
to the contrary.
11.4.6 The risk of loss to any property to be provided by Contractor to Owner pursuant to the Contract
Documents shall be upon the Contractor until said property has been finally accepted by Owner.
11.4.7 Nothing in this Article 11 shall be deemed or construed as a waiver of any of the protections to
which Owner may be entitled under the Constitution of the State of Colorado or pursuant to the Colorado
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Governmental Immunity Act, C.R.S.

§ 24-10-101,

et seq., as amended.

11 .4.8 The Contractor shall provide the certificates of insurance and all endorsements required under the
Contract Documents before commencing any Work. It shall be an affirmative obligation of Contractor
to provide written notice to the Owner within two (2) days of the cancellation of or substantive change
to any of the policies required herein and failure to do so shall constitute a breach of the Contract.
11 .4.9 All insurance required under the Contract Documents shall be obtained from financially responsible
insurance companies with a current Best’s Insurance Guide Rating of A- and Class VII or better, licensed
in the State of Colorado, and approved by the Owner, and shall be maintained until the Contractors Work
is accepted by the Owner. The Contractor shall provide the certificates of insurance required under the
Contract Documents before commencing any Work. The Owner may, in writing, specifically indicate its
approval or disapproval of each separate policy provided pursuant to the Contract Documents.
11.4.10 All policies under the Contract Documents that are scheduled to expire prior to the time the
Contractor’s Work is finally accepted by the Owner shall be renewed prior to the scheduled expiration date
and evidence of such renewal shall be submitted to the Owner for approval.
11.4. 11 If any of the policies required under the Contract Documents shall be or at any time become
unsatisfactory to the Owner as to form or substance, or if a company issuing any such policy shall be or at
any time become unsatisfactory to the Owner, Owner shall so advise Contractor who shall promptly obtain
a new policy, submit the same to the City for approval, and thereafter submit a certificate of insurance as
hereinabove provided.
11.4.12 All liability insurance and builder’s risk/property insurance policies required by this Article shall
be occurrence-based policies.

ARTICLE 12
UNCOVERING AND CORRECTION OF WORK
12.1

UNCOVERING OF WORK

12.1.1 If any portion of the Work should be covered contrary to the request of the Project Manager or
Owner or to requirements specifically expressed in the Contract Documents, it must, if required in writing
by the Project Manager, be uncovered for his observation and shall be replaced at the Contractors expense
without change in the Contract Time or Contract Sum.
12.1.2 If any other portion of the Work has been covered which the Owner or Project Manager has not
specifically requested to observe prior to being covered, the Project Manager or Owner may request to see
such Work and it shall be uncovered by the Contractor. If such Work is in accordance with the Contract
Documents, the cost of uncovering and replacement shall, by appropriate Change Order, be charged to the
Owner. If such Work is not in accordance with the Contract Documents, the Contractor shall pay such
costs unless the condition was caused by the Owner or a separate contractor, in which event the Owner
shall be responsible for the payment of such costs.

12.2

CORRECTION OF WORK

12.2.1 The Contractor shall promptly correct all Work rejected by the Project Manager as incomplete,
defective or as failing to conform to the Contract Documents whether observed before or after Substantial
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Completion and whether or not fabricated, installed or completed. The Contractor shall bear all costs of
correcting such rejected Work, including additional testing and inspections and compensation for any
additional services made necessary thereby.
12.2.2 In addition to the Contractor’s obligations under Paragraph 3.5, if, within one (1) year after the
Date of Substantial Completion of the Work or designated portion thereof or within one (1) year after
acceptance by the Owner of designated equipment or within such longer period of time as may be prescribed
by law or by the terms of any applicable special warranty required by the Contract Documents, any of the
Work is found to be defective or not in accordance with the Contract Documents, the Contractor shall
correct it promptly after receipt of a written notice from the Owner to do so unless the Owner has previously
given the Contractor a written acceptance of such condition. This period of one (1) year shall be extended
with respect to portions of Work first performed after Substantial Completion by the period of time between
Substantial Completion and the actual performance of the Work. This obligation shall survive acceptance
of the Work and termination of the Construction Contract. The Owner shall give such notice promptly after
discovery of the condition by the Owner.
12.2.3 The Contractor shall remove from the site all portions of the Work which are defective or non
conforming and which have not been corrected or accepted by the Owner.
12.2.4 If the Contractor fails to correct defective or nonconforming Work within a reasonable time, the
Owner may correct it in accordance with Paragraph 2.4.
12.2.5 If the Contractor does not proceed with the correction of such defective or non-conforming Work
within a reasonable time fixed by written notice from the Project Manager, the Owner may remove it and
may store the materials or equipment at the expense of the Contractor. If the Contractor does not pay the
cost of such removal and storage within ten (10) days thereafter, the Owner may upon ten (10) additional
days’ written notice sell such Work at auction or at private sale and shall account for the net proceeds
thereof, after deducting all the costs that should have been borne by the Contractor, including compensation
for any additional services made necessary thereby. If such proceeds of sale do not cover all costs which
the Contractor should have borne, the difference shall be charged to the Contractor and an appropriate
Change Order shall be issued. If the payments then or thereafter due the Contractor are not sufficient to
cover such amount, the Contractor shall pay the difference to the Owner.
12.2.6 The Contractor shall bear the cost of correcting destroyed or damaged construction, whether
completed or partially completed, of the Owner or separate contractors caused, in whole or in part, by the
Contractor’s correction or removal of Work which is defective or not in accordance with the requirements
of the Contract Documents.
12.2.7 Nothing contained in this Paragraph 12.2 shall be construed to establish a period of limitation with
respect to any other obligation which the Contractor might have under the Contract Documents, including
Paragraph 3.5 hereof, or under law or in equity. The establishment of the time period of one (1) year after
the Date of Substantial Completion or such longer period of time as may be prescribed by law or by the
terms of any warranty required by the Contract Documents relates only to the specific obligation of the
Contractor to correct the Work, and has no relationship to the time within which his obligation to comply
with the Contract Documents may be sought to be enforced, nor to the time within which proceedings may
be commenced to establish the Contractor’s liability with respect to his obligations other than specifically
to correct the Work.

12.3

ACCEPTANCE OF DEFECTIVE OR NON-CONFORMING WORK

12.3.1. If the Owner prefers to accept defective or nonconforming Work, he may do so instead of requiring
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its removal and correction, in which case a Change Order will be issued to reflect a reduction in the Contract
Sum where appropriate and equitable. Such adjustment shall be effected whether or not final payment has
been made.

ARTICLE 13
MISCELLANEOUS PROVISIONS
13.1

GOVERNING LAW

13.1.1 The Con struction Contract shall be governed by the law of the State of Colorado. Those provisions
of law applicable but discretionary because of the Owner’s status as a home-rule municipality shall be
binding at the Owner’s election.

13.2

SUCCESSORS AND ASSIGNS

13.2.1 The Owner and the Contractor each binds himself, his partners, successors, assigns and legal
representatives to the other party hereto and to the partners, successors, assigns and legal representatives of
such other party with respect to all covenants, agreements and obligations contained in the Contract
Documents. Neither party to the Construction Contract shall assign, sublet, or transfer (by operation of law
or otherwise) any interest in the Construction Contract without the prior written consent of the other. The
Contractor shall not assign the whole or any part of the Construction Contract or any monies due or to
become due thereunder without the prior written consent of the Owner and of the surety on the Contractors
bond. Any assignment without such written consent shall be void. A copy of such consent of surety,
together with a copy of the assignment, shall be filed with the Project Manager. In case the Contractor
assigns all or part of any monies due or to become due under the Construction Contract, the instrument of
assignment shall contain a clause substantially to the effect that it is agreed that the right of the assignee in
and to any monies due or to become due to the Contractor shall be subject to prior claims and liens of all
persons, firms and corporations for services rendered; for the payment of all laborers and mechanics for
labor performed; for the payment of all materials and equipment used or furnished and for payment of all
materials and equipment used or rented in the performance of the Work called for in the Construction
Contract; and for the payment of any liens, claims, or amounts due the Federal, State or local governments
or any of their funds. This restriction on assignment includes, without limitation, assignment of the
Contractors right to payment to its surety or lender.

13.3

WRITTEN NOTICE

13.3.1 Except as otherwise provided herein, all notices to be given hereunder shall be in writing, and may
be given, served, or made by depositing the same in the United States mail addressed to the party to be
notified, postpaid and registered or certified with return receipt requested, or by delivering the same in
person. Notice deposited in the mail in accordance with the provisions hereof shall be effective unless
otherwise stated in the Construction Contract from and after the fourth day next following the date deposited
in the mail, or when actually received, whichever is earlier. Notice given in any other manner shall be
effective only if and when received by the party to be notified. All notices to be given shall be sent to or
made at the last business address known to the party giving notice.

13.4

CLAIMS FOR DAMAGES

13.4.1 Should either party to the Construction Contract suffer injury or damage to person or property
because of any act or omission of the other party or of any of his employees, agents or others for whose
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acts he is legally liable, claim shall be made in writing to such other party within a reasonable time after
the first observance of such injury or damage. All claims by Contractor against Owner that are within the
scope of the Colorado Governmental Immunity Act, C.R.S. § 24-10-101, et seq., shall be subject to, and
brought in accordance with, the provisions of said Act.

13.5

PERFORMANCE, PAYMENT, MAINTENANCE AND WARRANTY BOND

13.5.1 The Contractor will be required, simultaneously with the execution of the Construction Contract,
to furnish a Performance, Payment, Maintenance and Warranty Bond, in an amount equal to one hundred
percent (100%) of the Contract Sum. Said bond shall be issued by a responsible surety approved by the
Owner and shall guarantee the faithful performance of the Construction Contract and the terms and
conditions herein contained and the maintenance of the proposed improvements in good repair according
to the terms contained in the Construction Contract. Accompanying the bond form shall be a “Power of
Attorney” authorizing the attorney in fact to bind the surety company and certified to include the date of
the bond. Such bond shall be on a form provided by the Owner.
13.5.2 The Contractor shall deliver said bond to the Project Manager no later than the date of execution
of the Construction Contract. If the Contractor fails or neglects to deliver the bond, as specified, he shall
be considered to have abandoned the Construction Contract and his bid security will be forfeited.

13.6

RIGHTS AND REMEDIES

13.6.1 The duties and obligations imposed by the Contract Documents and the rights and remedies
available thereunder shall be in addition to and not a limitation of any duties, obligations, rights and
remedies otherwise imposed or available by law. Such rights and remedies shall survive the acceptance of
the Work or any termination of the Contract Documents.
13.6.2 No action or failure to act by the Owner, Project Manager or Contractor shall constitute a waiver
of any right or duty afforded any of them under the Construction Contract, nor shall any such action or
failure to act constitute an approval of or acquiescence in any breach thereunder, except as may be
specifically agreed in writing.
13.6.3 In all actions by the Owner to enforce its rights and remedies hereunder, whether at law or equity,
the Owner, in addition to all other remedies, shall be entitled to recovery of its reasonable attorneys fees
and costs.
13.6.4 The Contractor agrees that the economic loss rule as set forth in the Toin of Alma v. Azco
Construction, Inc., 10 P.3d 1256 (Cob. 2000), shall not serve as a limitation on the Owner’s right to pursue
tort remedies in addition to other remedies it may have against the Contractor. Such rights and remedies
shall survive the acceptance of the Work or any termination of the Contract Documents. Contractor further
specifically waives all the provisions of Chapter 8 of Article 20 of Title 13, Colorado Revised Statues,
regarding defects in the Work under the Construction Contract.

13.7

TESTS AND INSPECTIONS

13.7.1 Tests, inspections, and approvals of portions of the Work required by the Contract Documents or
by laws, ordinances, rules, regulations, or orders of public authorities having jurisdiction shall be made at
an appropriate time. Unless otherwise provided, the Contractor shall make arrangements for such tests,
inspections, and approvals with an independent testing laboratory or entity acceptable to the Owner, or with
the appropriate public authority. The Contractor shall give the Project Manager and the Owner timely
notice of its readiness so the Project Manager and the Owner may observe such inspection, testing or
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approval. The Contractor shall bear all costs of such inspections, tests or approvals.
13.7.2 If the Project Manager or public authority having jurisdiction determines that any Work requires
additional or special inspection, testing, or approval which paragraph 13.7.1 does not include, the Project
Manager may instruct the Contractor to order such additional or special inspection, testing or approval, and
the Contractor shall give notice as provided in paragraph 13.7.1. If such additional or special inspection or
testing reveals a failure of the Work to comply with the requirements of the Contract Documents, or if the
necessity of any such testing, inspection, or approval procedures arises out of the fault, neglect, or omission
of Contractor, the Contractor shall bear all costs of such testing, inspection, and approval procedures,
including compensation for any additional services made necessary by such failure; otherwise the Owner
shall bear such costs, and an appropriate Change Order shall be issued.
13.7.3 Required certificates of inspection, testing or approval, unless otherwise required by Contract
Documents, shall be secured by the Contractor and promptly delivered by him to the Project Manager.
13.7.4 If the Project Manager is to observe the inspections, tests or approvals required by the Contract
Documents, he will do so promptly and, where practicable, at the normal place of testing.
13.7.5 Tests or inspections conducted pursuant to the Contract Documents shall be made promptly to
avoid delay in the Work.

13.8

LITIGATION AND WORK PROGRESS

13.8.1 Unless otherwise agreed in writing, the Contractor shall carry on the Work and maintain its progress
during any litigation proceedings, and the Owner shall continue to make payments to the Contractor in
accordance with the Contract Documents.

13.9

EQUAL EMPLOYMENT OPPORTUNITY

13.9.1 In connection with the execution of this Construction Contract, the Contractor shall not
discriminate against any employee or applicant for employment because of race, religion, color, age, sex,
handicap, or national origin, if otherwise qualified. Such actions shall include, but not be limited to the
following: employment, upgrading, demotion or transfer; recruitment or recruitment advertising, lay-off or
termination, rates of pay or other forms of compensation; and selection for training including
apprenticeship.

13.10

COMMERCIAL DRIVER’S LICENSE SUBSTANCE SCREENING

13.10.1 The Contractor shall provide written assurance to the City that each driver that provides services
requiring a commercial driver’s license pursuant to this Construction Contract participates in an alcohol
and controlled substances testing program that meets the requirements of the Federal Motor Carrier Safety
Regulations found at 49 C.F.R. Part 382.

ARTICLE 14
TERMINATION OF THE CONTRACT
14.1

TERMINATION BY THE CONTRACTOR

14.1.1 The Contractor may terminate the Construction Contract if all of the Work is stopped for a
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continuous period of sixty (60) days through no act or fault of the Contractor or a subcontractor, subsubcontractor, or their agents or employees, or any other persons performing portions of the Work under
contract with the Contractor, for any of the following reasons:
.1

issuance of an order of a court or other public authority having jurisdiction, except as
provided below in this Section 14.1.1;

.2

an act of government, such as a declaration of national emergency, making material
unavailable;

.3

because the Project Manager has not issued a Certificate for Payment and has not notified
the Contractor of the reason for withholding certification as provided in paragraph 9.4.1,
or because the Owner has not made payment on a Certificate for Payment (without cause)
within the time stated in the Contract Documents; or

.4

if repeated suspensions, delays, or interruptions by the Owner as described in paragraph
14.3 constitute in the aggregate more than one hundred percent (100%) of the total number
of days scheduled for completion, or one hundred twenty (120) days in any three hundred
sixty-five (365) day period, whichever is less.

In addition, if all of the Work is stopped for a continuous period of ninety (90) days due to any governmental
or quasi-governmental orders, resolutions, or decrees related to COVID-19, and the cause of such Work
stoppage is not any act or fault of the Contractor or a subcontractor, sub-subcontractor, or their agents or
employees, or any other persons performing portions of the Work under contract with the Contractor, then
Contractor may terminate the Construction Contract.
14.1.2 If one of the above reasons exists, the Contractor may, upon fourteen (14) days’ advance written
notice to the Owner, terminate the Construction Contract, unless this reason is cured prior to the expiration
of the notice period. Contractor may recover from the Owner payment for Work properly executed in
accordance with Contract Documents (the basis for such payment shall be as provided in the Construction
Contract) and payment for costs directly related to work thereafter performed by Contractor in terminating
such work, including reasonable demobilization and cancellation charges. The Owner shall not be
responsible for damages for loss of anticipated profits on work not performed on account of any termination
described in paragraphs 14.1.1 and 14.1.2.

14.2

TERMINATION BY THE OWNER FOR CAUSE

14.2.1 The Owner may terminate the Construction Contract if the Contractor:
.1
.2

.3
.4
.5

refuses or fails to supply, in a timely manner, enough properly skilled workers or proper
materials or equipment;
fails to make payment to subcontractors or suppliers for materials, equipment, or labor in
accordance with the respective agreements between the Contractor and the subcontractors
or suppliers;
disregards laws, ordinances, rules, regulations, or orders of the City or other governmental
entity having jurisdiction;
disregards the instructions of Owner when such instructions are based on the requirements
of the Contract Documents;
is adjudged a bankrupt or insolvent, or makes a general assignment for the benefit of
Contractor’s creditors, or a trustee or receiver is appointed for Contractor or for any of its
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.6

property, or files a petition to take advantage of any debtors act, or to reorganize under
bankruptcy or similar law; or
otherwise does not fully comply with the Contract Documents.

14.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or
remedies of the Owner and after giving the Contractor and Contractor’s surety, if any, seven (7) days’ written
notice, (except in cases of emergency as reasonably determined by Owner), terminate the services of the
Contractor and may:
.1

take possession of the site and project and of all materials, equipment, tools, and
construction equipment and machinery thereon owned, rented, or leased by the Contractor;
and

.2

finish the Work by whatever method the Owner may deem expedient.

14.2.3 When the Owner terminates the Construction Contract for one (1) of the reasons stated in paragraph
14.2.1, the Contractor shall not be entitled to receive further payment until the Work is finished.
14.2.4 To the extent the costs of completing the Work, including compensation for additional professional
services and expenses, exceed those costs which would have been payable to Contractor to complete the
Work except for Contractor’s default, Contractor will pay the difference to Owner, and this obligation for
payment shall survive termination of the Construction Contract.
14.2.5 In addition to Owner’s right to remove Contractor from any part of the Work pursuant to the
Contract Documents, Owner may, at any time, at will and without cause:
.1
terminate the Construction Contract for convenience prior to commencement of the Work,
provided that Owner shall not exercise this right unreasonably;
terminate the Construction Contract if, after the Work has commenced, the Work is delayed
.2
for a continuous period of seventy-five (75) days due to any governmental or quasi-governmental
orders, resolutions, or decrees related to COVID-19; or
terminate any part of the Work or any subcontract or all remaining Work for any reason
.3
whatsoever by giving written notice to Contractor specifying the part of the Work or subcontract
to be terminated and the effective date of termination. Contractor shall continue to prosecute the
part of the Work not terminated, if any. For the remainder of the Work, the Contract Documents
shall remain in full force and effect.
14.2.6 In the event of termination pursuant to paragraph 14.2.5.1, Owner shall pay Contractor an amount
equivalent to Contractor’s reasonable cost of demobilization and cancellation charges as the sole amount
due to Contractor in connection with the Construction Contract. In the event of termination pursuant to
paragraph 14.2.5.2, Owner shall pay as the sole amount due to Contractor in connection with the
Construction Contract the sums due for Work properly executed in accordance with Contact Documents to
date, including allowable profit and overhead (except retainage sums shall not be paid prior to one hundred
twenty (120) days following the date of termination). In the event of termination pursuant to paragraph
14.2.5.3, Owner shall pay as the sole amount due to Contractor in connection with the Construction Contract
the following: (i) sums due for Work properly executed in accordance with Contact Documents to date,
including allowable profit and overhead (except retainage sums shall not be paid prior to one hundred
twenty (120) days following the date of termination); (ii) reasonable cost of demobilization and cancellation
charges; and (iii) as additional and special consideration for this provision, a profit for underperformed
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work equal to one-half percent (0.5%) of the cost of the Work actually performed to date.
14.2.7 Upon a determination by a court of competent jurisdiction that the termination of Contractor
pursuant to paragraph 14.2.1 was wrongful, such termination will be deemed converted to a termination for
convenience pursuant to paragraph 14.2.5 and Contractor’s remedy for wrongful termination shall be
limited to the recovery of the payments permitted for termination for convenience as set forth in paragraph
14.2.6.

14.3

SUSPENSION BY THE OWNER FOR CONVENIENCE

14.3.1 In addition to Owner’s right to suspend, delay, or interrupt Contractor from any part of the Work
pursuant to the Contract Documents, Owner may, at any time, at will and without cause, suspend, delay, or
interrupt all or any part of the Work or any subcontract for all or any part of the work for any reason
whatsoever for such period of time as the Owner may determine by giving written notice to Contractor
specifying the part of the Work or subcontract to be suspended, delayed, or interrupted and the effective
date of such suspension, delay, or interruption. Contractor shall continue to prosecute the part of the Work
not suspended, delayed, or interrupted and shall properly protect and secure the part of the Work so
suspended, delayed, or interrupted. If any part of the Work or subcontract is so suspended, delayed, or
interrupted, Contractor shall be entitled to payment of reasonable standby fees (or at Owner’s option,
payment for demobilization and subsequent remobilization) and of costs directly associated with protecting
and securing the affected Work; provided, however, that payment by Owner of any such fees and costs
shall not be required for any suspension, delay, or interruption in Contractor’s performance of the Work
resulting from an order, resolution, or other decree by the City Council or City Manager of Cherry Hills
Village that is issued in response to COVID-19. Further, no payment shall be made by Owner, however,
to the extent that such Work or subcontract is, was, or could have been suspended, delayed, or interrupted
under the Contract Documents or an equitable adjustment is made or denied under another provision of the
Construction Contract. In case of such suspension, delay, or interruption, Owner will issue a Construction
Change Directive or authorize a Change Order making any required adjustment to the Date of Substantial
Completion or the Contract Sum. For the remainder of the Work, the Contract Documents shall remain in
full force and effect.
14.3.2 The rights and remedies of Owner under this Paragraph 14.3 shall be non-exclusive, and shall be
in addition to all the other remedies available to Owner at law or in equity.
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EXHIBIT C

III.

FORM OF BID

Bidder:

RME Ltd.,

LLC dba Elite Surface Infrastructure

City of Cheny Hills Village Project No. 2021-003
This Bid is dated
To:

2021

March 11

The City of Cherry Hills Village, State of Colorado.

BASE BID

Item #

Description

Estimated
Quantity

1. Meade Lane

Total Asphalt Placement Approximate

290 tons

$95.50

$27,695.00

Total Milling Approximate

2,666 sq yds

$3.85

$10,264.10

Total Asphalt Placement Approximate

139 tons

$95.50

$13,274.50

Total Milling Approximate

1,280 sq vds

$3.85

$4,928.00

2. E. Quincv Ave.

Unit

Unit Cost

Cost Extended

Total Base Bid

$56,161.60

Fifty six thousand, one hundred sixty one dollars & sixty cents.
(Total Base Bid Written in Words)
Bidder must also fill out Contract Section: Summary of Work below.
1.

2.

Meade Lane
a. Milling. two (2) inch depth, estimated 2,666 square yards.
b. Asphalt, two (2) inch overlay, estimated 290 tons.

Total $10,264.10
Total $27,695.00

F. Quincv Ave. S-Turns
a. Milling two (2) inch depth, estimated 1,280 square yards.
b. Asphalt, two (2) inch depth, estimated 139 tons.

Total S 4,928.00
Total $13,274.50

Total Project Cost, Items 1 & 2

Total $56,161 .60

Summary of Work Description: The Contractor is responsible for all Traffic Control throughout the
duration of the project. All areas to be milled will be pre—marked with white spray paint and identified
to the Contractor prior to project start. Immediately following the milling portion of the project, the
City will inspect the edges and bottoms that have been milled and determine if any additional milling

will be required. If full depth failure occurs, before the milling equipment leaves the l)toject, the
Contractor will need to full depth mill the failed areas up to four inches and provide compacted
bottom patching at unit bid prices up to 25 tons. If more than 25 tons of bottom patching is required a
Change Order will be accepted.
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CITY OF CHERRY HILLS VILLAGE
COLORADO

2450 E. Quincy Avenue
Cherry Hills Village, CO 80113
www.cherryhillsvillage.com

City Hall
Telephone 303-789-2541
FAX 303-761-9386

ITEM: 6c

MEMORANDUM
TO:

HONORABLE MAYOR STEWART AND MEMBERS OF THE CITY COUNCIL

FROM:

JAY GOLDIE, DEPUTY CITY MANAGER/DIRECTOR OF PUBLIC WORKS

SUBJECT: CONSTRUCTION CONTRACT FOR THE 2021 CONCRETE CIP WITH
DREAM BUILDERS INC.
DATE:

APRIL 20, 2021

ISSUE
Shall City Council approve the Construction Contract with Dream Builders, Inc. (Exhibit A)?
DISCUSSION
On March 11, 2021, the City accepted bids for the 2021 Street Improvement Program Concrete
Project. The project includes the removal and replacement of various sidewalk sections on
Belleview, Hampden, and University. The following bids were received:
COMPANY
DREAM BUILDERS
PERFORMANCE CONSTRUCTION
COLORADO CIVIL INFRASTRUCTURE, INC.
SRG HARDSCAPES AND MASONRY, LLC
STRAIGHT LINE SAWCUTTING, INC.
CHATO’S CONCRETE
HPM, INC
CHAVEZ SERVICES, LLC

BID AMOUNT
$88,375.00
$93,169.75
$93,896.00
$102,960.00
$111,852.00
$128,700.00
$156,421.00
$193,050.00

Dream Builders was the low bid for the 2021 Concrete Capital Improvement Program. Staff has
vetted Dream Builders Inc. references with several local municipalities as to their prior
performance. Based on their references staff feels that Dream Builders Inc. can produce the
quality of work that meets the City’s expectations and contract requirements.
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BUDGET IMPACT
There is a total of $105,000.00 budgeted in 2021 for this project within the Parks Fund. There is
no negative impact on the budget as the proposed contract amount is within the budgeted
amount.
STAFF RECOMMENDATION
Staff is requesting approval of the Construction Contract with Dream Builders Inc. in the amount
of $88,375.00. There is a total of $105,000.00 in the 2021 Parks Funds for this project. Staff is
requesting that City Council also approve an owner contingency for this project of $5,000.00,
bringing the total maximum expenditure to $93,375.00.
City Attorney Guckenberger has reviewed the Contract for Services and approved it as to form.
RECOMMENDED MOTION
“I move to approve the Construction Contract with Dream Builders Inc. in the amount of
$88,375.00 with an owner contingency of $5,000.00 for a total maximum expenditure of
$93,375.00, authorize the expenditure of these funds, and authorize the Mayor to sign the
Construction Contract.”
ATTACHMENTS
Exhibit A: Contract for Services with Dream Builders
Exhibit B: General Conditions of the Contract
Exhibit C: Form of Bid

G:\City Council\MTG-MEMO

2

EXHIBIT A

CITY OF
CHERRY HILLS VILLAGE
CONSTRUCTION CONTRACT
FOR THE FOLLOWING PROJECT:

2021 CONCRETE PROJECT

City of Cherry Hills Village Project No. 2021-002
This Construction Contract (“Contract”) is made and entered into by and between Dream Builders
Inc. (hereinafter, “Contractor”), a corporation registered to operate in the State of Colorado having a
principal office address of 5940 W. Atlantic Drive, Lakewood, CO 80227-2501 and the CITY OF
CHERRY HILLS VILLAGE (hereinafter, “City” or “Owner”), a home rule municipal corporation of the
State of Colorado, having an address of 2450 East Quincy Avenue, Cherry Hills Village, Colorado 80113
(collectively, the City and Contractor may be referred to herein as the “Parties” or individually as “Party”).
In consideration of the mutual covenants hereinafter set forth, the Parties agree as follows:
PART 1 – WORK; TIME
The Contractor agrees to furnish all of the technical, administrative, professional, and other labor,
1.01
all supplies and materials, equipment, printing, vehicles, local travel, office space and facilities, testing and
analyses, calculations, and any other facilities or resources necessary to perform in a workmanlike manner
all Work required by the Contract Documents.
This Contract shall be effective as of the date of its mutual execution by the Parties (“Effective
1.02
Date”). The Contractor agrees to undertake the performance of the Work within One Hundred Twenty
(120) days following the Notice of Award and agrees that the Work will be completed within Sixty (60)
working days (holidays, weekends, and inclement weather excluded) of the date of the Notice to Proceed
unless the Contract Time is extended by the City as provided in the Contract Documents.
1.03
The Parties agree that, in any section in which the Contractor prepares any document for “the
approval of the City,” such subsequent approval by the City does not mean that City is responsible for the
accuracy, thoroughness, or judgment contained in the document. The City does not waive the right to hold
the Contractor responsible for the accuracy, thoroughness, or judgment expressed in the document, as it is
expressly agreed by the Parties that the City is relying on the expertise of the Contractor for the timely
completion of the Work required by the Contract Documents.
PART 2 – CONTRACT PRICE AND PAYMENT
2.01

The City shall pay the Contractor for performance of the Work in accordance with the Contract
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Documents the amount(s) shown on Contractor's Form of Bid, Items 1 - 3, not to exceed Eighty-Eight
Thousand Three Hundred Seventy-Five Dollars and Zero Cents ($88,375.00). The amount the City has
appropriated for this Contract is an amount that is, at a minimum, equal to the Contract Sum stated in this
paragraph.
2.02
The City shall make payments as set forth in Article 9 of the General Conditions, subject to the
City's obligation to retain a portion of the payments until final completion and acceptance by the City of all
Work included in the Contract Documents.
2.03
Prior to final payment, all Work specified by the Contract Documents must be completed. Payment
shall be made only after the procedure specified by the General Conditions is completed.
2.04
The City represents that either an appropriation for the price specified in this Construction Contract
has been made by the City Council or that sufficient funds have otherwise been made available for the
payment of this Construction Contract.
2.05
The Parties understand and acknowledge that the City of Cherry Hills Village is subject to Article
X § 20 of the Colorado Constitution (“TABOR”). The Parties do not intend to violate the terms and
requirements of TABOR by the execution of this Contract. It is understood and agreed that this Contract
does not create a multi-fiscal year direct or indirect debt or obligation within the meaning of TABOR and,
therefore, notwithstanding anything in this Contract to the contrary, all payment obligations of the City are
expressly dependent and conditioned upon the continuing availability of the funds beyond the term of the
City’s current fiscal period ending upon the next succeeding December 31. Financial obligations of the
City payable after the current fiscal year are contingent upon funds for that purpose being appropriated,
budgeted, and otherwise made available in accordance with the rules, regulations, and resolutions of the
City of Cherry Hills Village and other applicable law. Upon the failure to appropriate such funds, this
Contract shall be terminated.
2.06
Beginning on the Effective Date, Contractor may apply for payment to the Project Manager no
more frequently than every thirty (30) days for Work completed. Upon issuance of a Certificate for Payment
by the Project Manager, the City shall pay Contractor in accordance with Article 9 of the General
Conditions.
PART 3 – CONTRACTOR’S REPRESENTATIONS
3.01
In order to induce the City to enter into this Construction Contract, the Contractor makes the
following representations:
(a) The Contractor has familiarized itself with the nature and the extent of the Contract Documents,
Work, the location and site of the Work and any and all local conditions and federal, state and local laws,
ordinances, rules, regulations, and orders that in any manner may affect cost, progress, or performance of
the Work.
(b) Contractor has carefully studied all physical conditions at the site and existing facilities
affecting cost, progress, or performance of the Work.
(c) Contractor has given the City written notice of all conflicts, errors, or discrepancies that it has
discovered in the Contract Documents and, if applicable, the written resolution(s) thereof by the City is/are
acceptable to the Contractor.
(d)
Contractor shall not knowingly employ or contract with an illegal alien to perform work
under this Contract. Contractor shall not contract with a subcontractor that fails to certify to the Contractor
Cherry Hills Village Construction Contract (Dream Builders Inc.)
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that the subcontractor shall not knowingly employ or contract with any illegal aliens to perform work under
this Contract. By entering into this Contract, Contractor certifies as of the date of this Contract that has
confirmed the employment eligibility of all employees who are newly hired for employment and who will
perform work under the public contract for services through participation in the e-verify program or
department program. The Contractor is prohibited from using either the e-verify program or the department
program procedures to undertake pre-employment screening of job applicants while this Contract is being
performed. If the Contractor obtains actual knowledge that a subcontractor performing work under this
Contract knowingly employs or contracts with an illegal alien, the Contractor shall be required to notify the
subcontractor and the City within three (3) days that the Contractor has actual knowledge that a
subcontractor is employing or contracting with an illegal alien. The Contractor shall terminate the
subcontract if the subcontractor does not stop employing or contracting with the illegal alien within three
(3) days of receiving the notice regarding Contractor’s actual knowledge. The Contractor shall not
terminate the subcontract if, during such three (3) days, the subcontractor provides information to establish
that the subcontractor has not knowingly employed or contracted with an illegal alien. The Contractor is
required to comply with any reasonable request made by the Department of Labor and Employment made
in the course of an investigation undertaken to determine compliance with this provision and applicable
state law. If the Contractor violates this provision, the City may terminate this Contract, and the Contractor
may be liable for actual and/or consequential damages incurred by the City, notwithstanding any limitation
on such damages otherwise provided by this Contract.
3.02
Contractor agrees to remedy all defects appearing in the Work or developing in the materials
furnished and the workmanship performed under this Construction Contract for a period of one (1) year or
such other time that is specified in the Contract Documents after the date of acceptance of the Work by the
City, and further agrees to indemnify and save the City harmless from any costs encountered in remedying
such defects. Contractor shall provide a performance, payment, maintenance and warranty bond that shall
remain in effect until all defects are corrected as required by this paragraph.
PART 4 - CONTRACT DOCUMENTS
4.01 The Contract Documents, which comprise the entire Construction Contract between the City and the
Contractor, are attached to this Construction Contract and made a part hereof by this reference, including:
Invitation for Bids
Other: _____________________________
Instructions to Bidders
Bid Bond
Bid Form
Notice of Award
Notice to Proceed
Construction Contract
Construction Drawings
Specifications
Right-of-Way Standards
Performance, Payment, Maintenance and Warranty Bond
General Conditions, including table of contents
Special Conditions
Construction Contract Addenda
Change Orders, Change Order Directives, and Order for Minor Change in Work
Insurance Certificates and Endorsements
Tax-Exempt Certificates
In the event of an inconsistency between any provisions of the Contract Documents, the more specific
provisions shall govern the less specific provisions, and written addenda, change orders, or other
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modifications approved in writing by both Parties subsequent to the date of this Contract as set forth on
page 1 hereof shall govern the original Contract Documents.
4.02
There are no Contract Documents other than those listed above. The Contract Documents may
only be altered, amended, or repealed by a modification, in writing, executed by the City and the Contractor
as provided in Part 9 of this Contract and as otherwise provided in the Contract Documents.
PART 5 - PROJECT MANAGER AND SUPERINTENDENT
5.01
The Project Manager, for the purposes of the Contract Documents, is the following, or such other
person or firm as the City may designate in writing:
Name:
Address:
Telephone:
Email:

Ralph Mason
2450 East Quincy Avenue, Cherry Hills Village, Colorado 80113
303-783-2741
rmason@cherryhillsvillage.com

The Project Manager is authorized to represent and act as agent for the City with respect to the City’s rights
and duties under the Contract Documents, provided, however, the Project Manager shall not have any
authority to approve any Change Order or approve any amendment to the Construction Contract or Contract
Documents, except for those minor Change Orders defined in paragraph 7.4.1 of the General Conditions,
such authority being specifically reserved to the duly authorized official of the City having such approval
authority pursuant to the City’s Charter and ordinances. In the event of doubt as to such authority, the
Contractor may request a written representation from the City Manager resolving such doubt and
designating the person with authority under the circumstances, which written representation shall be
conclusive and binding upon the City.
5.02
The Contractor’s Superintendent, for purposes of the Contract Documents, is the following and is
subject to Article 3 (Section 3.9) of the General Conditions and such other obligations as the Contract
Documents may specify:
Name: Raul Martinez
Address: 5940 W. Atlantic Drive, Lakewood, Colorado 80227
Telephone: 720-345-2337
Email: dbiinc19@gmail.com
PART 6 - ASSIGNMENT
6.01
No assignment by a Party hereto of any rights under or interest in the Contract Documents will be
binding on another Party hereto without the written consent of the Party sought to be bound; and
specifically, but without limitation, moneys that may become due and moneys that are due may not be
assigned without such consent (except to the extent that the effect of this restriction may be limited by law),
and unless specifically stated to the contrary in any written consent to an assignment, no assignment will
release or discharge the assignor from any duty or responsibility under the Contract Documents. This
restriction on assignment includes, without limitation, assignment of the Contractor's right to payment to
its surety or lender.
6.02
It is agreed that this Construction Contract shall be binding on and inure to the benefit of the Parties
hereto, their heirs, executors, administrators, assigns and successors.
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PART 7 - GOVERNING LAW AND VENUE
7.01
This Construction Contract shall be governed by the laws of the State of Colorado and the Charter
and ordinances of the City of Cherry Hills Village.
7.02
This Construction Contract shall be deemed entered into in Arapahoe County, State of Colorado,
as the City is located in said county. The location for settlement of any and all claims, controversies, and
disputes arising out of or related to this Construction Contract or any breach thereof, whether by alternative
dispute resolution or litigation, shall be proper only in Arapahoe County.
PART 8 - LIQUIDATED DAMAGES
8.01
The City and the Contractor recognize that time is of the essence in this Construction Contract and
that the City will suffer financial loss if the Work is not substantially completed within the time specified
in paragraph 1.02 above, plus any extensions thereof allowed by the City by written Change Order or
Construction Change Directive. They also recognize the delays, expense, and difficulties involved in
proving, in a legal or arbitration proceeding, the actual loss suffered by the City if the Work is not
substantially complete on time. Accordingly, rather than requiring any such proof, the City and the
Contractor agree that as liquidated damages for delay (but not as a penalty) the Contractor shall pay the
City the applicable amount set forth in the General Conditions for each day that expires after the time
specified in paragraph 1.02 until the Work is complete. It is agreed that this is a reasonable estimate of the
damages likely to be suffered by the City for late completion of the Work. If the Contractor shall fail to
pay such liquidated damages promptly upon demand therefor, the Surety on the Performance, Payment,
Maintenance and Warranty Bond shall pay such damages. In addition, and at the City’s option, the City
may withhold all or any part of such liquidated damages from any payment due the Contractor.
PART 9 - MODIFICATIONS
This Construction Contract shall be modified only by written Change Orders or Addenda agreed upon by
the Parties hereto, duly issued in form approved by the City Attorney and in conformance with the other
Contract Documents. Pursuant to Article 7 of the General Conditions, the Contract Sum and Contract Time
may be changed by a Change Order only. The City shall not approve any Contract modification that
increases the Contract Sum without providing the Contractor written assurance that the City has
appropriated funds for the additional amounts.
Notwithstanding the paragraph immediately above, the City reserves the right to renew this Construction
Contract for up to three (3) additional years, in its sole discretion, all terms and conditions to remain the
same with the exception of the prices to be paid for the required maintenance, work, and materials. No
later than October 1 of the year in which this Contract takes effect, the Contractor may submit to the Project
Manager a revised price schedule for the succeeding year. The Project Manager shall accept or reject the
revised price schedule by written notification to the Contractor on or before December 1 of that same year.
The Project Manager’s acceptance of the revised price schedule shall constitute notice of the City’s intent
to exercise its option to renew this Contract for an additional year, subject to final approval of such renewal
by City Council or such other duly authorized official of the City having such approval authority pursuant
to the City’s Charter and ordinances; and subject to annual appropriation. Any renewal of this Contract for
an additional year shall be pursuant to a written letter amendment to the Contract signed by both Parties,
and such renewal shall be exempt from competitive bidding requirements pursuant to Section 4-3-20(b)(5)
of the Cherry Hills Village Municipal Code.
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PART 10 - CONTINGENCY
This Construction Contract is expressly contingent upon the approval of the City of all of the terms set forth
herein. In the event this Construction Contract is not approved in its entirety by the City, neither Party shall
be bound to the terms of this Construction Contract.
The person or persons signing and executing this Construction Contract on behalf of each Party do hereby
warrant and guarantee that he/she or they have been fully authorized to execute this Construction Contract and
to validly and legally bind such Party to all the terms, performances, and provisions herein set forth.
No officer or employee or agent of the City shall be personally responsible for any liability arising under
or growing out of the Contract.
INSURANCE CERTIFICATES REQUIRED BY THE GENERAL CONDITIONS OF THIS
CONTRACT SHALL BE SENT TO THE PUBLIC WORKS DEPARTMENT, CITY OF CHERRY
HILLS VILLAGE, ATTENTION: RALPH MASON, PROJECT MANAGER
PART 11 – INDEPENDENT CONTRACTOR
11.01 General. Contractor is an independent contractor. Notwithstanding any other provision of this
Contract, all personnel assigned by Contractor to perform work under the terms of this Contract shall be,
and remain at all times, employees or agents of Contractor for all purposes. Contractor shall make no
representation that it is a City employee for any purposes.
11.02 Liability for Employment-Related Rights and Compensation. The Contractor shall be solely
responsible for all compensation, benefits, insurance and employment-related rights of any person
completing the Work hereunder during the course of or arising or accruing as a result of any employment,
whether past or present, with the Contractor, as well as all legal costs including attorney’s fees incurred in
the defense of any conflict or legal action resulting from such employment or related to the corporate
amenities of such employment. The Contractor will comply with all laws, regulations, municipal codes,
and ordinances and other requirements and standards applicable to the Contractor’s employees, including,
without limitation, federal and state laws governing wages and overtime, equal employment, safety and
health, employees’ citizenship, withholdings, reports and record keeping. Accordingly, the City shall not
be called upon to assume any liability for or direct payment of any salaries, wages, contribution to pension
funds, insurance premiums or payments, workers’ compensation benefits or any other amenities of
employment to any of the Contractor’s employees or any other liabilities whatsoever, unless otherwise
specifically provided herein.
11.03 Insurance Coverage and Employment Benefits. The City will not include the Contractor as an
insured under any policy the City has for itself. The City shall not be obligated to secure nor provide any
insurance coverage or employment benefits of any kind or type to or for the Contractor or the Contractor’s
employees, sub-consultants, subcontractors, agents, or representatives, including but not limited to
coverage or benefits related to: local, state, or federal income or other tax contributions, FICA, workers’
compensation, unemployment compensation, medical insurance, life insurance, paid vacations, paid
holidays, pension or retirement account contributions, profit sharing, professional liability insurance, or
errors and omissions insurance. The following disclosure is provided in accordance with Colorado law:
CONTRACTOR ACKNOWLEDGES THAT NEITHER IT NOR ITS AGENTS OR
EMPLOYEES ARE ENTITLED TO UNEMPLOYMENT INSURANCE BENEFITS
UNLESS CONTRACTOR OR SOME ENTITY OTHER THAN THE CITY PROVIDES
SUCH BENEFITS. CONTRACTOR FURTHER ACKNOWLEDGES THAT NEITHER IT
Cherry Hills Village Construction Contract (Dream Builders Inc.)
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NOR ITS AGENTS OR EMPLOYEES ARE ENTITLED TO WORKERS’
COMPENSATION BENEFITS. CONTRACTOR ALSO ACKNOWLEDGES THAT IT IS
OBLIGATED TO PAY FEDERAL AND STATE INCOME TAX ON ANY MONEYS
EARNED OR PAID PURSUANT TO THIS CONTRACT.
11.04 Employee Benefits Claims. To the maximum extent permitted by law, the Contractor waives all
claims against the City for any Employee Benefits; the Contractor will defend the City from any claim and
will indemnify the City against any liability for any Employee Benefits for the Contractor imposed on the
City; and the Contractor will reimburse the City for any award, judgment, or fine against the City based on
the position the Contractor was ever the City’s employee, and all attorneys’ fees and costs the City
reasonably incurs defending itself against any such liability.
PART 12 – MISCELLANEOUS PROVISIONS
12.01 Compliance with Laws and Regulations. All of the Work performed under this Contract by the
Contractor shall comply with all applicable laws, rules, regulations, and codes of the United States and the
State of Colorado. The Contractor shall also comply with all applicable ordinances, regulations, and
resolutions of the City and shall commit no trespass on any public or private property in the performance
of any of the Work identified in this Contract.
12.02 ADA Compliance. Contractor shall comply with applicable provisions of the Americans with
Disabilities Act of 1990, as amended from time to time (the “ADA”), and any other applicable federal
regulation. A signed, written certificate stating compliance with the ADA may be requested at any time
during the term, or any Renewal Term, of this Contract.
12.03 Severability. In the event any of the provisions of this Contract are held to be unenforceable or
invalid by any court of competent jurisdiction, the validity of the remaining provisions shall not be affected,
provided that the remaining provisions without the invalidated provisions are consistent with the Parties’
intent. Should either Party fail to enforce a specific term of this Contract it shall not be a waiver of a
subsequent right of enforcement, nor shall it be deemed a modification or alteration of the terms and
conditions contained herein.
12.04 Retention and Open Records Act Compliance. All records of the Contractor related to the
completion of the Work hereunder, including public records as defined in the Colorado Open Records Act
(“CORA”), and records produced or maintained in accordance with this Contract, are to be retained and
stored in accordance with the City’s records retention and disposal policies. Those records which constitute
“public records” under CORA are to be at the City offices or accessible and opened for public inspection
in accordance with CORA and City policies. Public records requests for such records shall be processed in
accordance with City policies. Contractor agrees to allow access by the City and the public to all documents
subject to disclosure under applicable law. Contractor’s willful failure or refusal to comply with the
provisions of this paragraph shall result in the immediate termination of this Contract by the City. For
purposes of CORA, the City Clerk is the custodian of all records produced or created as a result of this
Contract. Nothing contained herein shall limit the Contractor’s right to defend against disclosure of records
alleged to be public.
12.05 No Third-Party Beneficiaries. The enforcement of the terms and conditions of this Contract and all
rights of action relating to such enforcement, shall be strictly reserved to the City and the Contractor, and
nothing contained in this Contract shall give or allow any such claim or right of action by any other or third
person under such Contract.
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12.06 Headings. The headings contained in this Contract are for reference purposes only and shall not in
any way affect the meaning or interpretation of this Contract.
12.07 Entire Agreement. The Parties acknowledge and agree that the provisions contained herein
constitute the entire agreement and that all representations made by any elected official, officer, director,
agent or employee of the respective Parties unless included herein are null and void and of no effect. No
alterations, amendments, changes, or modifications to this Contract, except those which are expressly
reserved herein to the Project Manager and/or the Superintendent, shall be valid unless they are contained
in writing and executed by all the Parties with the same formality as this Contract.
12.08 Contract Controls. In the event a conflict exists between this Contract and any term in any exhibit
attached or incorporated into this Contract, the terms in this Contract shall supersede the terms in such
exhibit.
12.09 Release of Information. The Contractor shall not, without the prior written approval of the City,
release any privileged or confidential information obtained in connection with the Work or this Contract.
12.010 Survival. The Parties understand and agree that all terms and conditions of the Contract that require
continued performance, compliance, or effect beyond the termination date of the Contract shall survive
such termination date and shall be enforceable in the event of a failure to perform or comply.
12.011 Binding Effect. The Parties agree that this Contract, by its terms, shall be binding upon the
successors, heirs, legal representatives, and assigns; provided that this section shall not authorize
assignment.
12.012 Protection of Personal Identifying Information. If the Work includes or requires the City to disclose
to Contractor any personal identifying information as defined in C.R.S. § 24-73-101, Contractor shall
comply with the applicable requirements of C.R.S. §§ 24-73-101, et seq., relating to third-party service
providers.
12.013 Authority. The individuals executing this Contract represent that they are expressly authorized to
enter into this Contract on behalf of the City of Cherry Hills Village and the Contractor and bind their
respective entities.
12.014 Counterparts. This Contract may be executed in one or more counterparts, each of which shall
constitute an original and all of which shall constitute one and the same document. In addition, the Parties
specifically acknowledge and agree that electronic signatures shall be effective for all purposes, in
accordance with the provisions of the Uniform Electronic Transactions Act, Title 24, Article 71.3 of the
Colorado Revised Statutes.
IN WITNESS WHEREOF, the parties hereto have executed this Construction Contract in triplicate. Two
counterparts have been delivered to the City and one counterpart has been delivered to the Contractor. All
portions of the Contract Documents have been signed or identified by the City and the Contractor.
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CITY OF CHERRY HILLS VILLAGE,
COLORADO

By: __________________________________
Russell O. Stewart, Mayor
Date: _________________________________
ATTEST:

APPROVED AS TO FORM:

______________________________
Laura Gillespie, City Clerk

_____________________________________
Kathie Guckenberger, City Attorney

DEPARTMENT RESPONSIBLE FOR ADMINISTRATION OF CONTRACT: PUBLIC WORKS
CONTRACTOR: Dream Builders Inc.
By:

____________________________________

Name: ____________________________________
Title:

____________________________

Date:

____________________________________

STATE OF _______________ )
) ss.
COUNTY OF ______________ )
The foregoing Construction Contract was acknowledged before me this _____ day of __________________,
2021, by _____________________ as ________________________ of Dream Builders Inc., a Colorado
corporation.
Witness my hand and official seal.
My commission expires: ____________________.
Notary Public
(Required for all contracts pursuant to C.R.S.
§ 8-40-202(2)(b)(IV))
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ARTICLE 1
GENERAL PROVISIONS
1.1

DEFINITIONS

1.1.1
“Application for Payment” means the Contractor’s request for payment submitted to the Project
Manager according to the process set forth in paragraphs 9.3.1- 9.3.4.
1.1.2 “Bidding Documents” means the Notice to Bidders; Request for Proposals; Invitation to Bid;
Instructions to Bidders; Bid Proposal; Bid Schedule; and Bid Bond, as applicable.
1.1.3 “Certificate for Payment” means the amount approved for payment by the Project Manager after
the receipt of the Contractor’s Application for Payment, as more fully defined in paragraph 9.4.1.
.1 .4 “Change Order” means a written order to the Contractor, signed by the Contractor and the Owner
stating their agreement upon a change in the Work; the amount of the adjustment in the Contract Sum, if
any; or the extent of the adjustment in the Contract Time, if any, as more fully defined in paragraph 7.2.
.1 .5 “Claim” means a demand or assertion by one of the parties seeking, as a matter of right, adjustment
of contract terms, payment of money, extension of time, or other relief with respect to the terms of the
Construction Contract, or other disputes between the Owner and Contractor arising out of or relating to the
Construction Contract.
1. 1.6 “Construction Change Directive” means a written order directed to the Contractor and signed by
the Owner, directing a change in the Work and stating a proposed basis for adjustment, if any, in the
Contract Sum or Contract Time, or both, as defined more fully in paragraphs 7.3.1-7.3.9.
1. 1.7 “Construction Contract” or “Contract” means the entire and integrated agreement between the
parties hereto, evidenced by the Contract Documents, which supersedes all prior negotiations,
representations, or agreements, either written or oral, subject only to amendment or modification as
permitted by Article 7 and as permitted by the Construction Contract.
1.1.8 “Contract Documents” means the Construction Contract, the Conditions of the Contract (General,
Special, Supplementary and other Conditions, as applicable), the Drawings, the Specifications, all Addenda
issued prior to and all Modifications issued after execution of the Contract, and all other documents listed
in the Contract, including the Bidding Documents, the Notice of Award, Notice to Proceed; Performance,
Payment, Maintenance and Warranty Bond; Certificates of Insurance; and Tax-Exempt Certificates.
Nothing contained in the Contract Documents creates any contractual relationship between the Owner any
subcontractor, sub-subcontractor, or supplier of equipment or materials (except as provided in paragraph
5.3 hereof).
1.1.9 “Contract Sum” means the amount stated in paragraph 2.01 of the Construction Contract and,
including authorized adjustments thereto, is the total amount payable by the Owner to the Contractor for
the performance of the Work under the Contract Documents.
1.1.10 “Contract Time” means the period of time allotted in the Contract Documents for Substantial
Completion of the Work, including authorized adjustments thereto.
1 .1.11 “Contractor” means the person or entity identified as such in the Construction Contract or an
authorized representative thereof.
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1.1.12 “Date of Commencement of the Work” is the date established in the Notice to Proceed. If there is
no Notice to Proceed, it shall be the date of the Construction Contract or such other date as may be
established therein.
1.1.13 The “Date of Substantial Completion” is the date certified by the Project Manager in accordance
with paragraph 9.8.
1.1.14 “Day” as used in the Contract Documents shall mean calendar day unless otherwise specifically
designated.
1.1.15 “Drawings” are the graphic and pictorial portions of the Contract Documents, wherever located
and whenever issued, showing the design, location and dimensions of the Work, generally including plans,
elevations, sections, details, schedules, and diagrams.
1 .1 .16 “Final Completion” means the finding by the Project Manager that the final Certificate for Payment
should be issued based on his knowledge, information and belief that the Work has been completed in
accordance with the terms and conditions of the Contract Documents and that the entire balance found to
be due the Contractor, and noted in said final Certificate for Payment, is due and payable, as more fully
defined in paragraph 9.10.1.
1.1.17 “Modification” means (1) a written amendment to the Construction Contract signed by both parties,
(2) a Change Order, (3) a Construction Change Directive, or (4) a written Order for a Minor Change in the
Work approved by the Owner pursuant to paragraph 7.4.
1.1.18 “Notice to Proceed” means the form issued by the City and accepted in writing by the Contractor
that notifies Contractor to begin work on or before a date certain, establishes an end date, and returns bid
security.
1.1.19 “Order for a Minor Change in the Work” means an order for minor changes in the Work issued by
the Project Manager not involving an adjustment to the Contract Sum or extending the Contract Time as
permitted by paragraph 7.4.1.
1.1.20 “Owner” means the person or entity identified as such in the Construction Contract or an authorized
representative thereof. The term “City of Cherry Hills Village” or “City” may be used interchangeably
with the term “Owner”.
1.1.21

“Product Data” shall have the meaning set forth in paragraph 3.12.2.

.1.22 “Project” means the total construction of which the Work performed under the Construction
Contract Documents may be the whole or a part and which may include construction by the Owner or by
separate contractors.
1 .1 .23 “Project Manager” means the City representative identified as such in Part 5 of the Contract.
1.1.24 “Project Manual” means the volume usually assembled for the Work which may include the
bidding requirements, sample forms, conditions of the Contract, and Specifications.
1.1.25 “Samples” shall have the meaning set forth in paragraph 3.12.3.
1.1.26 “Shop Drawings” shall have the meaning set forth in paragraph 3.12.1.
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1. 1.27 “Specifications” are that portion of the Contract Documents consisting of the written requirements
for materials, equipment, construction systems, standards, and workmanship for the Work, and performance
of related services.
1.1.28 “Subcontractor” means a person or entity who has a direct contract with the Contractor to perform
any of the Work at the site or an authorized representative thereof. Subcontractor” does not include any
separate contractor or his subcontractor.
1 .1 .29 “Substantial Completion” means the stage in the progress of the Work when the Work (or
designated portion thereof that the Owner agrees to accept separately) is sufficiently complete in accordance
with the Contract Documents so the Owner can occupy or use the Work for its intended use as more fully
explained in paragraph 9.8.
1.1.30 “Sub-subcontractor” means a person or entity who has a direct or indirect contract with a
subcontractor to perform any of the Work at the site or an authorized representative thereof.
1.1.31 “Underground Utilities” means any below ground line, structure, facility or installation used by a
utility or service provider including, but not limited to, telephone company lines, cable and conduit; cable
television lines, cable and conduit; internet lines, cable and conduit; sewer lines and water lines, including
individual sewer and water service lines; stormwater lines; gas lines; electrical lines, cables and conduit;
and traffic signal lines, cable and conduit.
1.1.32 “Work” means the construction, deliverables, and services required by the Contract Documents,
whether completed or partially completed, and includes all other labor, materials, equipment, and services
provided or to be provided by the Contractor to fulfill the Contractor’s obligations for the completed
construction required by the Contract Documents. The Work may constitute the whole or a part of the
Project.

1.2

EXECUTION, CORRELATION AND INTENT

1.2.1
The Contract Documents shall be signed in not less than triplicate by the Owner and Contractor
and shall be maintained by the Project Manager.
1 .2.2 By executing the Construction Contract, the Contractor represents that he has visited the site,
familiarized himself with the local conditions under which the Work is to be performed, and correlated his
observations with the requirements of the Contract Documents.
In connection with the foregoing, and having carefully examined all Contract Documents, as
aforesaid, and having visited the site, and having familiarized himself with the site construction
circumstances of the Project, the Contractor acknowledges and declares that it has no knowledge of any
discrepancies, omissions, ambiguities, or conflicts in said Contract Documents and that if it becomes aware
of any such discrepancies, omissions, ambiguities, or conflicts, it will promptly notify Owner and Project
Manager of such fact.
1.2.3 The Contract Documents include all items necessary for the proper execution and completion of
the Work by the Contractor. The Work shall consist of all items specifically included in the Contract
Documents as well as all additional items of work which are reasonably inferable from that which is
specified in order to complete the Work in accordance with the Contract Documents. The Contract
Documents are complementary, and what is required by any one Contract Document shall be as binding as
if required by all. Any differences between the requirements of the Drawings and the Specifications or any
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differences within the Drawings themselves or within the Specifications themselves have been referred to
the Owner by Contractor prior to the submission of bids and have been clarified by an Addendum issued to
all Bidders.
If any such differences or conflicts were not called to the Owner’s attention prior to submission of
bids, the Project Manager shall decide which of the conflicting requirements will govern based upon the
most stringent of the requirements, and subject to the approval of the Owner, the Contractor shall perform
the Work at no additional cost or Contract Time to the Owner in accordance with the Project Manager’s
decision. Work not covered in the Contract Documents will not be required unless it is consistent therewith
and is reasonably inferable therefrom as being necessary to produce the intended results.
1 .2.4 The organization of the Specifications into divisions, sections and articles, and the arrangement of
Drawings shall not control the Contractor in dividing the Work among subcontractors or in establishing the
extent of Work to be performed by any trade.
1 .2.5 Unless otherwise stated in the Contract Documents, words and abbreviations which have wellknown technical or trade meanings are used in the Contract Documents in accordance with such recognized
meanings.
1 .2.6 In the interest of brevity, the Contract Documents frequently omit modifying words such as “all”
and “any” and articles such as “the” and “an.” The fact that a modifier or an article is absent from one
statement and appears in another is not intended to affect the interpretation of either statement.
1 .2.7 Interpretation of Contract Documents. Masculine includes both the masculine and the feminine;
singular includes the singular and the plural; headings are for reference only and are not substantive.

1.3

OWNERSHIP AND USE OF DOCUMENTS

1.3.1
The Drawings, Specifications, and other similar or related documents and copies thereof are
furnished to the Contractor for the purpose of performing the Work and are, and shall remain, the property
of the Owner. The Contractor may retain one (1) record set. Neither the Contractor nor any subcontractor,
sub-subcontractor or material or equipment supplier shall own or claim a copyright in the Drawings,
Specifications and other similar or related documents, and Owner will retain all common law, statutory,
and other reserved rights, in addition to the copyright (including, without limitation, the right to create
derivative works therefrom). All copies of such documents shall be returned to the Owner upon completion
of the Work. The Drawings, Specifications, and other similar or related documents and copies thereof
furnished to the Contractor, are for use solely with respect to this Project. They are not to be used by the
Contractor or any subcontractor, sub-subcontractor or material or equipment supplier on other projects or
for additions to this Project outside the scope of the Work without the specific written consent of the Owner.
The Contractor, subcontractors, sub-subcontractors and material or equipment suppliers are granted a
limited license to use and reproduce applicable portions of the Drawings, Specifications and other
documents appropriate to and solely for use in the execution of their Work under the Contract Documents.
All copies made under this license shall bear the statutory copyright notice, if any, shown on the Drawings,
Specifications and other documents. Submittal or distribution to meet official regulatory requirements or
for other purposes in connection with this Project is not to be construed as publication in derogation of any
copyright or other reserved rights.
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ARTICLE 2
OWNER
2.1

INFORMATION AND SERVICES REQUIRED OF THE OWNER

2.1.1
The Owner shall furnish existing surveys describing the physical characteristics, legal limitations
and utility locations, if such utilities are the property of Owner, for the site of the Project, and a legal
description of the site, if necessary. The Contractor shall undertake such further investigations and studies
as may be necessary or useful to determine site characteristics and conditions. In connection with the
foregoing, Contractor shall locate prior to performing any Work, all Underground Utilities. If utility locate
services are provided in the field by utility owners, Contractor nonetheless remains solely responsible to
determine the actual location of all Underground Utilities.
2. 1 .2 Except for permits and fees which are the responsibility of the Contractor under the Contract
Documents, the Owner shall secure and pay for necessary approvals, easements, assessments and charges
required for the construction, use or occupancy of permanent structures or for permanent changes in existing
facilities. Such approvals and the like shall be provided by Owner within a time and in a manner as to avoid
any unreasonable delays in the Work or schedule of Contractor and shall include only such approvals for
permanent facilities which are necessary to perform the Work as set forth in the Contract Documents.
2. 1.3 Information or services required to be furnished by Owner shall be furnished by the Owner with
reasonable promptness to avoid unreasonable delay in the orderly progress of the Work.
2.1.4 Unless otherwise provided in the Contract Documents, the Contractor will be furnished, free of
charge, all copies of Drawings and Specifications reasonably necessary for the execution of the Work.

2.1.5

The Owner shall forward all

instructions to

the Contractor through the Project Manager.

2. 1 .6 The foregoing are in addition to other duties and responsibilities of the Owner enumerated herein
and especially those in respect to Work by Owner or by Separate Contractors, Payments and Completion,
and Insurance in Articles 6, 9, and 11 respectively.
2.2

OWNER’S RIGHT TO STOP THE WORK

2.2.1
If the Contractor fails to correct defective Work as required by Paragraph 12.2 or fails to carry out
the Work in accordance with the Contract Documents, or fails or refuses to provide a sufficient amount of
properly supervised and coordinated labor, materials, or equipment so as to be able to complete the Work
within the Contract Time, or fails to remove and discharge (within ten (10) days) any lien filed upon
Owner’s property by anyone claiming by, through, or under Contractor, or disregards the instructions of
the Project Manager or Owner when based on the requirements of the Contract Documents, the Owner or
the Project Manager, by a written order, may order the Contractor to stop the Work, or any portion thereof,
until the cause for such order has been eliminated; however, this right of the Owner and the Project Manager
to stop the Work shall not give rise to any duty on the part of the Owner to exercise this right for the benefit
of the Contractor or any other person or entity.

2.3

OWNER’S RIGHT TO CARRY OUT THE WORK

2.3.1
If the Contractor defaults or neglects to carry out the Work in accordance with the Contract
Documents and fails within a seven (7) day period after receipt of written notice from the Owner to
commence and continue conection of such default or neglect with diligence and promptness, or fails within
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such seven (7) day period to eliminate (or diligently commence to eliminate) the cause of any stop work
order issued under paragraph 2.2.1 hereof, the Owner may, without prejudice to other remedies the Owner
may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued deducting
from the payments then or thereafter due the Contractor the cost of correcting such deficiencies, including
compensation and additional services and expenses made necessary by such default, neglect or failure. If
the payments then or thereafter due the Contractor are not sufficient to cover such amount, the Contractor
shall pay the difference to the Owner.

ARTICLE 3
CONTRACTOR
3.1

REVIEW OF CONTRACT DOCUMENTS AND FIELD CONDITIONS BY
CONTRACTOR

3.1.1
In addition to and not in derogation of Contractor’s duties under paragraphs 1.2.2 and 1.2.3 hereof,
Contractor shall carefully study and compare the Contract Documents and shall at once report to the Owner
any error, inconsistency or omission discovered. The Contractor shall not be liable to the Owner for any
damage resulting from any such errors, inconsistencies or omissions in the Contract Documents hereof
unless the Contractor recognized or reasonably should have recognized such error, inconsistency or
omission and failed to report it to the Owner. If the Contractor performs any construction activity involving
an error, inconsistency or omissions in the Contract Documents that Contractor recognized or reasonably
should have recognized, without such notice to the Owner, the Contractor shall assume complete
responsibility for such performance and shall bear the full amount of all costs related to correcting such
inconsistent performance. The Contractor shall perform no portion of the Work at any time without
Contract Documents or, where required, approved Shop Drawings, Product Data or Samples for such
portion of the Work.
3.1 .1.1 If any errors, inconsistencies, or omissions in Contract Documents are recognized or reasonably
should have been recognized by the Contractor, any member of its organization, or any of its subcontractors,
the Contractor shall be responsible for notifying the Owner in writing of such error, inconsistency, or
omission before proceeding with the Work. The Owner will take such notice under advisement and within
a reasonable time commensurate with job progress, render a decision. If Contractor fails to give such notice
and proceeds with such work, it shall correct any such error, inconsistency, or omission at no additional
cost to Owner.
3.1.2 In addition to and not in derogation of Contractor’s duties under paragraphs 1.2.2 and 1.2.3 hereof,
the Contractor shall take field measurements and verify field conditions and shall carefully compare such
field measurements and conditions and other information known to the Contractor with the Contract
Documents before commencing activities. Errors, inconsistencies or omissions discovered shall be reported
to the Project Manager at once.
3.1.3 The Contractor shall perform the Work in accordance with the Contract Documents and submittals
approved pursuant to paragraph 3.12.

3.2

SUPERVISION AND CONSTRUCTION PROCEDURES

3.2.1
The Contractor shall supervise and direct the Work, using his best skill and attention. The
Contractor shall be solely (subject to the terms and provisions of Article 4 hereof) responsible for and have
control over all construction means, methods, techniques, sequences and procedures and for coordinating
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all portions of the Work under the Contract, unless Contract Documents give other specific instructions
concerning these matters.
The Contractor shall review any specified construction or installation procedure, including those
recommended by manufacturers, and shall advise the Owner if the specified procedure deviates from good
construction practice or if following the procedure will affect any warranties, and may propose any
alternative procedure which the Contractor will warrant.
3.2.2 The Contractor shall be responsible to the Owner for the acts and omissions of his employees,
subcontractors and their agents and employees, and other persons performing any of the Work under a
contract or other arrangements with the Contractor. It is understood and agreed that the relationship of
Contractor to Owner shall be that of an independent contractor. Nothing contained herein or inferable here
from shall be deemed or construed to (1) make Contractor the agent, servant, or employee of the Owner, or
(2) create any partnership,joint venture, or other association between Owner and Contractor. Any direction
or instruction by Owner in respect of the Work shall relate to the results the Owner desires to obtain from
the Work, and shall in no way affect Contractors independent contractor status as described herein.
3.2.3 The Contractor shall not be relieved from his obligations to perform the Work in accordance with
the Contract Documents either by the activities or duties of the Project Manager in his administration of the
Contract, or by inspections, tests or approvals required or performed under Paragraph 13.7 by persons other
than the Contractor.
3.2.4 The Contractor shall be solely responsible for locating all existing underground installations,
including Underground Utilities and their service connections, in advance of excavating or trenching, by
contacting the utility owners thereof and prospecting. Notwithstanding utility locate services that may be
provided in the field by utility owners, Contractor remains ultimately responsible to determine the actual
location of all Underground Utilities, facilities, structure, or installations. The Contractor shall use his own
information and shall not rely upon any information shown or not shown on the plans or on field locates
provided by the utility owner concerning existing Underground Utilities, facilities, structure, or
installations. Any delay, additiona’ work, or extra cost to the Contractor caused by existing Underground
Utilities, facilities, structures or installations shall not constitute a claim for extra work, additional payment,
or damage.
3.2.5 The Contractor has the responsibility to ensure that all equipment and material suppliers and
subcontractors, their agents, and employees adhere to the Contract Documents, and that they order material
and equipment on time, taking into account the current market and delivery conditions, including conditions
related to COVID-19, and that they provide equipment and materials on time. The Contractor shall
coordinate its Work with that of all others on the Project, including deliveries, storage, installations, and
construction utilities. The Contractor shall be responsible for the space requirements, locations, and routing
of its equipment. In areas and locations where the proper and most effective space requirements, locations,
and routing cannot be made as indicated, the Contractor shall meet with all others involved, before
installation, to plan the most effective and efficient methods of overall installation.
3.2.6 The Contractor shall establish and maintain bench marks and all other grades, lines, and levels
necessary for the Work, report errors or inconsistencies to the Owner before commencing work, and review
the placement of the structure(s) and permanent facilities on the site with the Owner after all lines are staked
out and before foundation work is started. Contractor shall provide access to the Work for the Owner, the
Project Manager, other persons designated by Owner, and governmental inspectors. Any encroachments,
as revealed by an improvement survey, made by Contractor or its subcontractors (of any tier) on adjacent
properties due to construction, except for encroachments arising from errors or omissions not reasonably
discoverable by Contractor in the Contract Documents, shall be the sole responsibility of the Contractor
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and Contractor shall correct such encroachments within thirty (30) days of the improvement survey (or as
soon thereafter as reasonably possible), at Contractor’s sole expense, either by the removal of the
encroachment (and subsequent reconstruction on the Project site) or agreement with the adjacent property
owner(s) (in form and substance satisfactory to Owner in its sole discretion) allowing the encroachments
to remain.

3.3

LABOR AND MATERIALS

3.3.1
Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for all
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities,
transportation, and other facilities and services necessary for the proper execution and completion of the
Work, whether temporary or permanent and whether or not incorporated or to be incorporated in the Work.
3.3.1.1 Colorado labor shall be employed to perform the Work to the extent of not less than eighty (80%)
percent of each type or class of labor in several classifications of skilled and common labor employed on
such project or public works. “Colorado labor,” as used in this Article, means any person who is a resident
of the State of Colorado, at the time of employment, without discrimination as to race, color, religion, creed,
national origin, sex, age, or handicap.
3.3.1.2 Preference is hereby given to materials, supplies, and provisions produced or manufactured in
Colorado, quality being equal to articles offered by competitors outside the State.
3.3.2 The Contractor shall at all times enforce strict discipline and good order among his employees and
shall not employ on the Work any unfit person or anyone not skilled in the task assigned to him.
3.3.3 Materials shall conform to manufacturer’s standards in effect at the date of execution of the
Construction Contract and shall be installed in strict accordance with manufacturer’s directions. The
Contractor shall, if required by the Owner, furnish satisfactory evidence as to the kind and quality of any
materials. All packaged materials shall be shipped to the site in the original containers clearly labeled, and
delivery slips shall be submitted with bulk materials identifying thereon the source and warranting quality
and compliance with Contract Documents.
3.3.4 When the Contract Documents require the Work, or any part of same, to be above the standards
required by applicable laws, ordinances, rules, regulations, and other statutory provisions pertaining to the
Work, such Work shall be performed and completed by the Contractor in accordance with the Contract
Documents.

3.4

TRAFFIC CONTROL

3.4.1
The Contractor shall be responsible for maintenance, control, and the safeguarding of traffic
affected by the Work as further outlined herein, and as may otherwise be provided in the Contract
Documents.
3.4.2 During construction, the Contractor shall provide for the safety of the workmen and for the safe
and expeditious movement of traffic and pedestrians through the Site by erecting and maintaining all
necessary signs, barricades, or other traffic safety devices. He shall also provide and maintain, in a safe
condition, temporary approaches or crossings at intersections with trails, roads, streets, businesses, parking
lots, residences, garages, and farms unless this requirement is waived by the Owner, through the Project
Manager. The Contractor shall also have a Certified Traffic Control Supervisor (“TCS”) responsible for
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traffic control. The TCS shall be on Site at all times when traffic control is in place or as agreed by the
Owner through the Project Manager.
3.4.2.1 Before commencing with construction, the Contractor shall submit to the Owner (1) the name of
the certified TCS, (2) a detailed traffic control plan for approval, including no parking requirements, and
(3) an access maintenance plan. Details in the plans will include, but not be limited to: hours of Work;
placement of signs and barricades; use of traffic control devices such as cones, barriers, and barricades; use
of traffic control devices such as signal control, temporary striping, maintenance of detours, dust abatement,
and length of lane closure tapers. In general, the traffic control/access maintenance plan(s) shall cover all
the various phases of the Work.
3.4.2.2 The access maintenance plan shall be developed by the Contractor and coordinated with, and based
on the requirement of any affected property owners and tenants. Prior to commencing any Work that affects
access to a property, the access maintenance plan must be signed by the property owner and submitted to
the Owner. The access maintenance plan shall include documentation of this coordination, including
approval of the access maintenance plan by signature of each affected owner and tenant. Should the
Contractor be unable to obtain approval and signatures, documentation of the efforts made to obtain said
approval and signatures must be submitted. The Contractor shall maintain continuous access through the
Project for pedestrians, bicyclists, motorists, and disabled persons. All cost incidentals to the maintenance
of access shall not be paid separately but shall be included in the Contract Sum.
3.4.2.3 The Contractor shall implement and maintain the approved traffic control/access maintenance plan
throughout prosecution of the Work. The Contractor is solely responsible for claims, damages, losses, etc.,
arising or resulting from Contractor’s failure to adhere to and maintain the traffic control plan as
approved. It is understood that the traffic control plan’s primary purpose is to foster the safe travel of the
public while construction is in progress. It is not intended to specifically address construction traffic on
Site. The Contractor is solely responsible for safety measures on the Site.
3.4.2.4 The Owner, through the Project Manager, may provide Project signs to the Contractor. The
Contractor shall provide and place appropriate supplementary information and erect project signs at
locations to be designated by the Project Manager. These advisory signs, if any, shall be installed at least
seven (7) consecutive days prior to beginning of construction. Any other traffic control signs/devices shall
be installed seventy-two (72) hours prior to starting construction. Cost for additional information and
erection of advisory signs are considered incidental to the Traffic Control bid item and costs for such shall
be included in the Traffic Control bid item, if Traffic Control is a separately stated item in the Form of
Bid. All costs associated with traffic control shall be included in the Contract Sum. Traffic control devices
that are no longer necessary shall be removed from the Site within seventy-two (72) hours.
3.4.2.5 The Contractor will not be permitted to have construction equipment or materials in the lanes open
to traffic at any time unless permitted by Owner. If the Owner, through the Project Manager, waives the
above condition, the Contractor must provide a flag person. The Contractor shall remove and reset all
construction signs prior to construction. Any damaged signs shall be replaced in kind by the Contractor.
3.4.2.6 The Contractor is cautioned that all personal vehicle and construction equipment parking will be
prohibited where it conflicts with safety, access, or the flow of traffic.
3.4.3 The Contractor will furnish signs, barricades and temporary markings that may be necessary. The
barricades shall conform to the Manual of Uniform Traffic Control Devices (“MUTCD”) requirements.
3.4.4 Streets may be closed to through traffic only after the City has approved such closure and all requisite
permits for work in a public way have been obtained. Street closures shall be made in such a manner as to
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provide for maximum public safety and public convenience. They shall be opened to through traffic at such
time as the Work has been completed, or as the City or appropriate governmental agency with jurisdiction over
such roadway may direct.
3.4.5
The City will make all necessary adjustments to traffic signals and traffic signal activators on City
rights-of-way at no cost to the Contractor. The Contractor, as required by Contractor’s construction schedule
and with approval of the Project Manager, will cover or remove existing signs or signals that interfere with, or
conflict with construction signing. Upon completion of the Project, the Contractor will reset all such signs.
3.4.6 Detours shall be the sole responsibility of the Contractor unless otherwise provided in the Contract
Documents. Detours such as side street crossings, temporary bridges over freshly placed concrete, utilization
of one (1) or more lanes of the construction area for maintenance of traffic, and such related facilities for the
maintenance of traffic shall be the responsibility of the Contractor, the costs for which shall be included in the
appropriate unit price or lump sum portion of the Contract Sum, as applicable. Detour plans must be submitted
and approved in writing by the City through the Project Manager as part of the traffic controllaccess
maintenance plan.
3.4.7 Local traffic shall be provided access to private properties at all times, except during some urgent
stages of construction when it is impracticable to carry on the construction and maintain traffic simultaneously,
such as for the placing of asphalt concrete pavement, deep sewer excavations which prohibit safe travel of
vehicular traffic, or other similar circumstances.
3.4.8
times.

Emergency traffic such as police, fire, and disaster units shall be provided reasonable access at all

3.4.9

The Contractor shall take every precaution to protect pedestrian and vehicular traffic.

3.4.10 Where parking is a hazard to through traffic or to the construction Work, it shall be restricted either
entirely or during the time when it creates a hazard. Signs for this purpose will be initially furnished and placed
by the Contractor. The Contractor shall be responsible for and shall maintain the signs if they are used on any
street that is directly or indirectly involved in the construction Work.
3.4.11

3.5

The Contractor shall furnish at his own expense all flagmen who may be needed.

WARRANTY

3.5.1
The Contractor warrants to the Owner that all materials and equipment furnished under this
Contract will be of good quality and new unless otherwise required or permitted by the Contract Documents,
and that all Work will be of good quality, free from faults and defects and in conformance with the Contract
Documents. All Work not conforming to these requirements, including substitutions not properly approved
and authorized, may be considered defective. If required by the Owner, the Contractor shall furnish
satisfactory evidence as to the kind and quality of materials and equipment.
3.5.2 Experienced manufacturer’s representatives shall be used to supervise the installation of equipment
as may be required by the Owner. Any special tools or equipment which may be required for first class
work shall be provided by the Contractor.
3.5.3 The acceptance at any time of materials or equipment by or on behalf of the Owner shall not be a
bar to future rejection if they are subsequently found to be defective, inferior in quality or uniformity, to
the material or equipment specified, or are not as represented to the Owner.
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3.5.4 In the absence of detailed specifications, all materials shall conform to the latest standards of the
American Society for Testing Materials (ASTM) available at the time notice inviting Contractors to bid is
published unless otherwise indicated.
3.5.5 Any reference to standard specifications in any of the Contract Documents shall always imply the
latest edition of such standard specifications or specifications available at the time notice inviting
contractors to bid is published unless otherwise indicated.
3.5.6 Within one (1) year after the date of final acceptance of the Work or within such longer period of
time as may be prescribed by law or by the terms of any applicable special warranty required by the Contract
Documents, the Contractor shall make all needed repairs arising out of defective workmanship or materials,
or both, which in the judgment of the Owner shall become necessary during such period. If within ten (10)
days after the mailing of a notice in writing to the Contractor or his agent, the Contractor shall neglect to
make, or undertake with due diligence to make the aforesaid repairs, the Owner is hereby authorized to
make such repairs at the Contractors expense. In case of an emergency, the Contractor will be notified and
shall correct and make repairs within the necessary time constraints. Failure of the Contractor to respond
to the notification shall result in the Owner making the necessary repairs at the Contractors expense. This
obligation shall survive termination of the Contract.
3.5.7 Should the Owner claim by written communication before the warranty period expires that certain
defects exist and that these require repair or replacement, the warranty period and applicable surety shall
be automatically extended for as long as these defects remain unremedied.

3.6

TAXES

3.6. 1
All sales of construction and building materials to contractors and subcontractors for use in the
building, erection, alteration or repair of structures, highways, roads, streets and other public works owned
and used by the Owner are exempt from State and other State-collected sales and use taxes and from Cherry
Hills Village sales and use taxes. However, such materials may be subject to sales and use taxes imposed
by other local taxing authorities.
3.6.2 Prior to City’s issuance of the Notice to Proceed and start of Work, if requested by the City, the
Contractor shall deliver to the Project Manager three (3) copies of the completed and executed “Contractor
Application for Exemption Certificate with the approval of the Department of Revenue, State of Colorado,
affixed (Department of Revenue Form No. 172). These certificates will serve as an indication to the Owner
that the Contractor has acquired the necessary exemption for State and other State-collected sales taxes.
The Contractor also agrees to make the same requirement, as contained above, of the material suppliers and
subcontractors on this project.
3.6.3 All books and records pertaining to the Project that will allow the accurate determination of any
tax due must be retained and be kept available for inspection by the City for three (3) years after the
completion of the Project.
3.6.4 All applicable taxes are to be paid by Contractor and are to be included in appropriate bid items;
except that, the Contractor shall not be reimbursed for any State or other sales or use taxes incurred as a
result of failure to obtain an exemption certificate prior to City’s issuance of the Notice to Proceed.

3.7

PERMITS, FEES AND NOTICES

3.7.1
Unless otherwise provided in the Contract Documents, the Contractor shall obtain any necessary
building permit and applicable inspections and shall secure and pay for all other permits and governmental
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fees, licenses and inspections by other jurisdictions necessary for the proper execution and completion of
the Work which are customarily secured after execution of the Contract and which are legally required.
3.7.2 The Contractor shall give all notices and comply with all laws, ordinances, rules, regulations, and
lawful orders of any public authority bearing on the performance of the Work, including, but not limited to,
all governmental and quasi-governmental orders, resolutions, and decrees related to COVID-19.
3.7.3 It is the responsibility of the Contractor to make certain that the Contract Documents are in
accordance with applicable laws, statutes, building codes and regulations. If the Contractor observes or in
the exercise of due care should observe that any of the Contract Documents are at variance therewith in any
respect, he shall promptly notify the Project Manager in writing, and any suggested changes shall be made
to the Owner. The Contractor shall notify the Project Manager of all conflicts between the Drawings and
Specifications and any laws, ordinances, rules, regulations, or restrictions that come to the Contractor’s
attention or should have come to his attention in the exercise of due care.
3.7.4 It is the responsibility of the Contractor to make certain that all his Work is done in accordance
with applicable laws, statutes, building codes and regulations, and the Contractor shall bear any costs related
to his failure to do so.

3.7.5 If the Contractor performs Work, including without limitations, the installation of any materials or
equipment that it knows, or reasonably should know, would be contrary to laws, statutes, ordinances,
building codes, rules, and regulations, the Contractor shall assume full responsibility for such work and
shall bear all costs attributable to the correction thereof or related thereto, including all fines and penalties.
3.8

ALLOWANCES

3.8.1
The Contractor shall include in the Contract Sum all allowances stated in the Contract Documents.
Items covered by these allowances shall be supplied for such amounts and by such persons as the Owner
may direct, but the Contractor will not be required to employ persons against whom he makes a reasonable
objection.
3.8.2

Unless otherwise provided in the Contract Documents:
.1

materials and equipment under an allowance shall be selected promptly by the Owner to
avoid unreasonable delay in the Work;

.2

these allowances shall cover the cost to the Contractor, less any applicable trade discount,
of the materials and equipment required by the allowance delivered at the site, and all
applicable taxes;

.3

the Contractor’s costs for unloading and handling on the site, labor, installation costs,
overhead, profit and other expenses contemplated for the original allowance shall be
included in the Contract Sum and not in the allowance;

.4

whenever the cost is more than or less than the allowance, the Contract Sum shall be
adjusted accordingly by Change Order, the amount of which will recognize changes, if any,
in handling costs on the site, labor, installation costs, overhead, profit and other expenses.
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3.9

SUPERINTENDENT

3.9.1
The Contractor shall employ a competent Superintendent and necessary assistants who shall be in
attendance at the Project site during the progress of the Work. The Superintendent shall represent the
Contractor and all communications given to the Superintendent shall be as binding as if given to the
Contractor. Important communications shall be confirmed in writing. Other communications shall be so
confirmed on written request in each case.
3.9.2 Contractor shall assign a person to be and remain the Superintendent to generally and directly
supervise and coordinate the performance of the Work. The naming of such person is and was a material
inducement to Owner to enter into the Contract. If such person is not the Superintendent or does not remain
the Superintendent for any reason whatsoever, the Owner reserves the right to review and approve or
disapprove said Superintendents replacement, in Owner’s sole discretion. If said replacement is
disapproved, the Contract may, at Owner’s option, be terminated for cause.
3.9.3 Owner shall have the right, upon notice, to demand that the Superintendent or other key personnel
retained by Contractor be replaced by Contractor. In the event of such demand, Contractor shall, within
seven (7) days after notification thereof, replace said individual(s) with an individual satisfactory to Owner,
in Owner’s sole discretion. If said replacement is disapproved, the Contract, may, at Owner’s option, be
terminated for cause.

3.10

CONTRACTORS CONSTRUCTION SCHEDULE

3.10.1 A preconstruction conference shall be scheduled at the time the Notice of Award is issued. The
Contractor, at the preconstruction conference, shall prepare and submit for the Owner’s review and approval
a Contractors construction schedule for the Work, in such form and detail as Owner may require and a
traffic control plan as required by paragraph 3.4. The schedule shall not exceed time limits current under
the Contract Documents, shall be revised as required herein and at appropriate intervals as required by the
conditions of the Work and Project, shall be related to the entire Project to the extent required by the
Contract Documents, and shall provide for expeditious and practicable execution of the Work. The
schedule shall indicate the proposed starting and completion dates for the various subdivisions of the Work
as well as the totality of the Work. The schedule shall be updated every thirty (30) days and submitted to
the Project Manager with Contractor’s Applications for Payment. Each schedule shall contain a comparison
of actual progress with the estimated progress for such time stated in the original schedule. If any schedule
submitted sets forth a date for Substantial Completion for the Work or any phase of the Work beyond the
date(s) of Substantial Completion established in the Contract (as the same may be extended as provided in
the Contract Documents), then Contractor shall submit to the Owner for its review and approval, a narrative
description of the means and methods which Contractor intends to employ to expedite the progress of the
Work to ensure timely completion of the various phases of the Work as well as the totality of the Work. To
ensure such timely completion, Contractor shall take all necessary action including, without limitation,
increasing the number of personnel and labor on the Project and implementing overtime and double shifts.
In that event, Contractor shall not be entitled to an adjustment in the Contract Sum or the Schedule.
3.10.2 The Contractor shall prepare and keep current, for the Project Manager’s approval, a schedule of
submittals which is coordinated with the Contractor’s construction schedule and allows the Project Manager
reasonable time to review submittals.
3.10.3 The Contractor shall conform to the most recent schedules.
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3.11

DOCUMENTS AND SAMPLES AT THE SITE

3.11.1 The Contractor shall maintain at the site for the Owner one record copy of all Drawings,
Specifications, Addenda, Change Orders and other Modifications, in good order and marked currently to
record all changes and selections (all changes and selections to be approved by the Owner in advance) made
during construction, and approved Shop Drawings, Product Data and Samples and similar required
submittals. These shall be available to the Project Manager and shall be delivered to him for the Owner
upon completion of the Work.
3.11.2 At the Date of Substantial Completion and as a condition precedent to Final Payment, the
Contractor shall furnish the following documents (unless directed otherwise by Owner) to the Project
Manager for submittal to the Owner: record drawings showing the field changes and selections affecting
the general construction, mechanical, electrical, plumbing, and all other work, and indicating the Work as
actually installed. These shall consist of carefully drawn markings on a set of reproducible prints of the
Drawings. The Contractor shall maintain at the job site one (1) set of Drawings and indicate thereon each
field change as it occurs.
3.11.3 All documents and records required to be prepared or maintained by Contractor for eventual delivery
to the Owner shall be delivered in hard copy and in an electronic/digital format acceptable to the Owner.

3.12

SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

3.12. 1 Shop Drawings are drawings, diagrams, schedules and other data specifically prepared for the Work
by the Contractor or any subcontractor, sub-subcontractor, manufacturer, supplier or distributor to illustrate
some portion of the Work.
3.12.2 Product Data are illustrations, standard schedules, performance charts, instructions, brochures,
diagrams and other information furnished by the Contractor to illustrate a material, product or system for
some portion of the Work.
3.12.3 Samples are physical examples which illustrate materials, equipment or workmanship and establish
standards by which the Work will be judged.
3.12.4 The Contractor shall review, approve and submit to the Owner, with reasonable promptness and in
such sequence as to cause no delay in the Work or in the work of the Owner or any separate contractor, all
Shop Drawings, Product Data, Samples and similar submittals required by the Contract Documents.
Submittals made by the Contractor that are not required by the Contract Documents may be returned without
action.
3.12.5 The Contractor shall not perform any portion of the Work requiring submittal and review of Shop
Drawings, product data, samples, or similar submittals until the respective submittal has been approved by
the Owner. Such Work shall be in accordance with approved submittals.
3.12.6 By approving and submitting Shop Drawings, Product Data, Samples, and similar submittals, the
Contractor represents that he has determined and verified all materials, field measurements, and field
construction criteria related thereto, or will do so, and that he has checked and coordinated the information
contained within such submittals with the requirements of the Work and of the Contract Documents.
3.12.7 The Contractor shall not be relieved of responsibility for any deviation from the requirements of
the Contract Documents by the Owner’s or Project Manager’s approval of Shop Drawings, Product Data,
Samples, or similar submittals unless the Contractor has specifically informed the Owner in writing of such
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deviation at the time of submission and the Owner has given written approval to the specific deviation. The
Contractor shall not be relieved from responsibility for etrors or omissions in the Shop Drawings, Product
Data, Samples or similar submittals by the Owner’s approval thereof.
3.12.8 The Contractor shall direct specific attention, in writing, on resubmitted Shop Drawings, Product
Data, Samples, or similar submittals to revisions other than those required by the Owner on previous
submittals.
3.12.9 When professional certification of performance criteria of materials, systems, or equipment is
required of the Contractor by the Contract Documents, the Owner shall be entitled to rely in a reasonable
and professional fashion upon the accuracy and completeness of such calculations and certifications. If any
or all such calculations or certifications are found to be inaccurate or incomplete, Contractor shall assume
full responsibility and bear all costs attributable or related thereto, including, without limitation, the expense
of Owner’s additional services associated with the verification of such calculations or certifications, and
the expense of Owner’s additional services made necessary by the failure of such calculations or
certifications to be accurate or complete.
3.12.10 Contractor shall furnish Owner with copies of all operator’s instructions, service and parts manuals,
and all other literature received by Contractor from the manufacturer or supplier of equipment furnished
under the Contract. All operators instructions, service and parts manuals, and all other such literature shall
be bound in permanent binders satisfactory to the Project Manager.
3.12. Il Copies of any manufacturers guaranty or certificate as may be required by the Contract Documents
or normally included with the product, shall be submitted to the Owner through the Project Manager prior
to the acceptance of the Work by the Owner.
3.12.12 Throughout the progress of construction, the Contractor shall maintain a careful up-to-date record
of all changes on the plans and drawings during actual construction. Upon completion of Work, and prior
to acceptance by the Owner, the Contractor shall file with the Project Manager one (1) set of complete
drawings with all changes and Contractors field construction notes neatly and legibly recorded thereon.
Such drawings shall indicate in part the exact routing, if changed from drawing location, of Underground
Utilities, condenser water lines, fuel oil tanks and lines, fire protection lines and any other major buried
utility lines, and routing of conduit runs which are buried or concealed in concrete slabs. Such information
may be used to prepare record drawings for the Owner.
3.12.13 All documents and records required to be prepared or maintained by Contractor for eventual
delivery to the Owner shall be maintained and delivered in hard copy and in an electronic/digital format
acceptable to the Owner.

3.13

USE OF SITE

3.13.1 The Contractor shall confine his construction operations to the immediate vicinity of the location
shown on the plans and shall use due care in placing construction tools, equipment, excavated materials,
materials and equipment for installation and supplies, so as to cause the least possible damage to property
and interference with traffic. The placing of such tools, equipment, and materials shall be subject to the
approval of the Project Manager. If it is necessary or desirable that the Contractor use land outside the
Owners right-of-way or other appropriate permit or easement(s), the Contractor shall obtain consent from,
and shall execute a written agreement with, the owner of any such land, as well as tenants and/or occupants
of such property if required. The Contractor shall be solely responsible for all associated costs, including
clean-up and restoration. The Contractor shall assume full responsibility for any damage to any such land
or area, or to the owner or occupant thereof or of any adjacent land or areas, resulting from the performance
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of the Work. Should any claim be made by any such owner, tenant or occupant because of the performance
of the Work, the Contractor shall promptly settle with such other party by negotiation or otherwise resolve
the claim by arbitration or other dispute resolution proceeding or at law. The Contractor shall, to the fullest
extent permitted by law, indemnify and hold harmless the Owner, the Project Manager, and anyone directly
or indirectly employed by any of them from and against all claims, costs, losses and damages arising out of
or resulting from any claim or action, legal or equitable, brought by any such owner, occupant or tenant
against Owner, the Project Manager, or any other party indemnified hereunder to the extent caused by or
based upon Contractor’s performance of the Work.
3.13.2 The Contractor shall protect, shore, brace, support and maintain all Underground Utilities, drains,
and underground construction uncovered or otherwise affected by the construction work performed by him.

3.14

CUTTING AND PATCHING OF WORK

3.14.1 The Contractor shall be responsible for all cutting, fitting or patching that may be required to
complete the Work or to make its several parts fit together properly. It is the intent of the Contract
Documents that all areas requiring cutting and patching shall be restored to a completely finished condition
acceptable to the Owner.
3.14.2 The Contractor shall not damage or endanger any portion of the Work or the work of the Owner or
any separate contractors by cutting, patching or otherwise altering such work, or by excavation. The
Contractor shall not cut or otherwise alter the Work of the Owner or any separate contractor except with
the prior written consent of the Owner and of such separate contractor. The Contractor shall not
unreasonably withhold from the Owner or any separate contractor his consent to cutting or otherwise
altering the Work.

3.15

CLEANING UP

3.15.1 The Contractor at all times shall keep the premises and surrounding area free from accumulation
of waste materials or rubbish caused by his operations. At the completion of the Work, he shall remove all
his waste materials and rubbish from and about the Project, as well as all his tools, construction equipment,
machinery and surplus materials. The Contractor shall leave the site clean and ready for use or occupancy
by the Owner at Substantial Completion of the Work. The Contractor shall restore to original condition all
property not designated for alteration by the Contract Documents.
3.15.2 If the Contractor fails to clean up as provided in the Contract Documents, the Owner may do so
and the cost thereof shall be charged to the Contractor.

3.16

COMMUNICATIONS

3.16.1 The Contractor shall forward all communications to the Owner through the Owner’s Project
Manager, except as the Owner may otherwise direct in writing.

3.17

ROYALTIES AND PATENTS

3.17.1 The Contractor shall protect, defend, indemnify and save harmless the Owner, and each of Owner’s
officers, agents, servants and employees, including the Project Manager from liability of any nature or kind,
including cost and expense for, or on account of, any patented or unpatented invention, process, article, or
appliance manufactured or used in the performance of the Contract, including its use by the Owner, or the
Owner’s officers, agents, servants, or employees, unless otherwise specifically stipulated in the Contract
Documents.
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3.17.2 If the Contractor uses any design, device or materials covered by letters patent or copyright, he
shall provide for such use by suitable agreement with the owner of such patented or copyrighted design,
device or material. It is mutually agreed and understood that, without exception, the Contract prices shall
include all royalties or costs arising from the use of such design, device or materials, in any way involved
in the Work. The Contractor or his Surety shall indemnify and save harmless the Owner from any and all
claims for infringement by reason of the use of such patented or copyrighted design, device or materials or
any trademark or copyright in connection with Work agreed to be performed under the Contract, and shall
indemnify the Owner for any cost, expense or damage which it may be obliged to pay by reason of such
infringement at any time during the prosecution of the Work or after completion of the Work.
3.17.3 The Contractor shall pay all royalty and license fees.

3.18

INDEMNIFICATION

3.18.1 The Contractor agrees to indemnify and hold harmless the Owner, the Project Manager, and their
officers, employees, consultants, agents and insurers, from and against all liability, claims, and demands,
on account of injury, loss, or damage, including without limitation claims arising from bodily injury,
personal injury, sickness, disease, death, property loss or damage, or any other loss of any kind whatsoever,
which arise out of or are in any manner connected with the Contract, if such injury, loss, or damage is
caused in whole or in part by, or is claimed to be caused in whole or in part by, the act, omission, error,
professional error, mistake, negligence, or other fault of the Contractor, any Subcontractor of the
Contractor, or any officer, employee, representative, or agent of the Contractor or of any Subcontractor, or
which arise out of any workers compensation claim of any employee of the Contractor or of any employee
of any Subcontractor. The Contractor agrees to investigate, handle, respond to, and to provide defense for
and defend against, any such liability, claims or demands at the sole expense of the Contractor. The
Contractor also agrees to bear all other costs and expenses related thereto, including court costs and attorney
fees, whether or not any such liability, claims, or demands alleged are groundless, false, or fraudulent.
3.18.2 In any and all claims against the Owner or Project Manager, or any of their respective consultants,
agents, officers, directors or employees by any employee (or the survivor or personal representative of such
employee) of the Contractor, any Subcontractor, any supplier to the Contractor, any person or organization
directly or indirectly employed by any of them to perform or furnish any of the Work, or anyone for whose
acts any of them may be liable, the indemnification obligation under paragraph 3.18.1 shall not be limited
in any way by any limitation on the amount or type of damages, compensation or benefits payable by or for
the Contractor, or any such Subcontractor, supplier or other person or organization under workers’
compensation acts, disability benefit acts or other employee benefit acts.
3.18.3 The indemnity set forth in this paragraph 3.18 shall also cover the City’s defense costs, in the event
that the City, in its sole discretion elects to provide its own defense. The City retains the right to disapprove
counsel, if any, selected by Contractor to fulfill the forgoing defense indemnity obligation, which right of
disapproval shall not be unreasonably exercised. Insurance coverage requirements specified herein shall in
no way lessen or limit the liability of the Contractor under the terms of this indemnification obligation. The
Contractor shall obtain at its own expense any additional insurance that it deems necessary for the City’s
protection in the performance of the Construction Contract.
3.18.4 All representations, indemnifications, warranties, and guarantees made in, required by or given in
accordance with the Contract Documents, as well as all continuing obligations indicated in this paragraph
3.18, will survive final payment, completion and acceptance of the work and termination or completion of
the Agreement.
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3.18.5 RESERVED

3.19

ATTORNEYS FEES

3.19.1 In the event it becomes necessary for either party to bring an action against the other to enforce any
provision of the Contract Documents, in addition to any other relief that may be granted, the prevailing
party in such action shall be entitled to an award of its reasonable attorney fees as determined by the Court.

3.20

RESERVED

ARTICLE 4
ADMINISTRATION OF THE CONTRACT
4.1

PROJECT MANAGER

4.1.1
Subject to the limitations set forth in paragraph 5.01 of the Construction Contract, the Project
Manager is empowered to act for Owner during the construction of the Work.
4.1.2 In case of termination of employment of the Project Manager, Owner may at any time employ or
retain any other person it may deem qualified to perform all or any part of the duties of the Project Manager
hereunder or to exercise any of its rights hereunder. Owner shall notify all parties in writing, setting forth
the scope of said replacement of Project Manager’s duties and responsibilities, prior to making this change.
4.2

PROJECT MANAGER’S ADMINISTRATION OF THE CONTRACT

4.2.1 The Project Manager will provide administration of the Contract as described in the Contract
Documents and will be the Owner’s representative during construction and until fInal payment is due.
The Owner’s instructions to the Contractor shall be forwarded through the Project Manager. The
Project Manager will have authority to act on behalf of the Owner only to the extent provided in the
Contract, unless otherwise modified by written instrument in accordance with other provisions of the
Contract.
4.2.2

RESERVED

4.2.3
The Project Manager will not have control or charge of safety precautions and programs or any
construction means or methods in connection with the Work.
4.2.4 The Project Manager shall at all times have access to the Work wherever it is in preparation and
progress.
4.2.5 Except as otherwise provided in the Contract Documents or when direct communications have been
specially authorized by Owner, the Owner and Contractor shall endeavor to communicate through the
Project Manager, provided, however, that Owner may instruct, correspond, or negotiate with Contractor
directly. Communications by and with subcontractors and suppliers shall be through the Contractor.
Communications by and with separate contractors shall be through the Project Manager.
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4.2.6 Based on the progress and quality of the Woi-k, an evaluation of the Contractor’s Applications for
Payment, and all other information available, the Project Manager will determine the amounts owing to the
Contractor and will issue Certificates for Payment in such amounts as provided in paragraph 9.4.
4.2.7 The Project Manager will have the responsibility and authority to reject Work which does not
conform to the Contract Documents. Whenever the Project Manager considers it necessary or advisable to
insure the proper implementation of the intent of the Contract Documents, he will have authority to require
special inspection or testing of the Work in accordance with Paragraph 13.7 whether or not such Work has
been fabricated, installed or completed.
4.2.8 The Project Manager will promptly review and approve or reject or take other appropriate action
upon Contractor’s submittals such as Shop Drawings, Product Data, and Samples, for conformance with
information given and the design concept expressed in the Contract Documents. Such action shall be taken
with reasonable promptness so as to cause no delay in the Work or in the activities of the Contractor or
separate contractors, while allowing sufficient time in the Project Manager’s reasonable judgment to permit
adequate review. The Project Manager’s review of the Contractor’s submittals shall not relieve the
Contractor of any of Contractor’s obligations under the Contract Documents. The Project Manager’s
approval of a specific item shall not indicate approval of an assembly of which the item is a component.
4.2.9 The Project Manager will prepare Change Orders in accordance with Article 7, and will have
authority to order Minor Changes in the Work as provided in paragraph 7.4.1. All Change Orders,
Construction Change Directives, and Orders for Minor Changes in the Work shall require the approval of
Owner in writing to be binding on Owner.
4.2.10 The Project Manager shall determine the date(s) of Substantial Completion and Final Completion,
shall issue a Certificate of Substantial Completion when and as required by the Contract Documents, will
receive, review, and maintain written warranties and related documents required by the Contract and
assembled by the Contractor, and will issue a final Certificate for Payment upon compliance with the
requirements of the Contract Documents.
4.3

CLAIMS AND DISPUTES

4.3.1
Claims must be made by written notice to the Project Manager. The responsibility to substantiate
claims shall rest with the party making the claim.
4.3.2

RESERVED

4.3.3 Time Limits on Claims. Claims by either party must be made within twenty-one (21) days after
occurrence of the event giving rise to such claim or within twenty-one (21) days after the claimant first
recognizes, or reasonably should have recognized, the condition giving rise to the claim, whichever is later.
An additional claim made after the initial claim has been implemented by change order will not be
considered unless submitted in a timely manner.
Continuing Contract Performance. Pending final resolution of a claim, including litigation, unless
otherwise directed by Owner in writing, the Contractor shall proceed diligently with performance of the
Contract and the Owner shall continue to make payments in accordance with the Contract Documents. No
Work shall be delayed or postponed pending resolution of any disputes or disagreements, except as may be
agreed to in writing by the Owner.
4.3.4

4.3.5 Waiver of Claims: Final Payment. The making and acceptance of Final Payment shall constitute a
waiver of claims by the Owner except those arising from:
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.1

Liens, claims, security interests, or encumbrances arising out of the Contract and unsettled;

.2

Failure of the Work to comply with the requirements of the Contract Documents;

.3

Terms of special warranties required by the Contract Documents; or

.4

Faulty or defective Work appearing after Substantial Completion.

4.3.6 Claims for Concealed or Unknown Conditions. If conditions are encountered at the site which are
(1) subsurface or otherwise concealed physical conditions which differ materially from those indicated in
the Contract Documents or (2) unknown physical conditions of an unusual nature, which differ materially
from those ordinarily found to exist and generally recognized as inherent in construction activities of the
character provided for in the Contract Documents, then notice by the observing party shall be given to the
other party promptly before conditions are disturbed and in no event later than seven (7) days after first
observance of the conditions. Site conditions which an experienced and prudent contractor could have
anticipated by visiting the site, familiarizing himself with the local conditions under which the Work is to
be performed and correlating his observations with the requirements of the Contract Documents shall not
be considered as claims for concealed or unknown conditions, nor shall the locations of Underground
Utilities which differ from locations provided by the utility companies. If the Owner determines that the
conditions at the site are not materially different from those indicated in the Contract Documents and that
no change in the terms of the Contract is justified, the Owner shall so notify the Contractor in writing,
stating the reasons. Claims by the Contractor in opposition to such determination must be made within
twenty-one (21) days after the Owner has given notice of the decision. If the Owner and Contractor cannot
agree on an adjustment in the Contract Sum or Contract Time, the adjustment shall be subject to further
proceeding pursuant to paragraph 4.4.
4.3.7 Claims for Additional Cost. If the Contractor wishes to make claim for an increase in the Contract
Sum, written notice as provided herein shall be given before proceeding to execute the Work. Said notice
shall itemize all claims and shall contain sufficient detail and substantiating data to permit evaluation of
same by Owner. No such claim shall be valid unless so made. Prior notice is not required for claims
relating to an emergency endangering life or property arising under Paragraph 10.3.
If the Contractor believes additional cost is involved for reasons including but not limited to (1) a
written interpretation from the Owner, (2) an order by the Owner to stop the Work where the Contractor
was not at fault, (3) a written Order for a Minor Change in the Work issued by the Project Manager, (4)
failure of payment by the Owner, (5) termination of the Contract by the Owner, (6) Owner’s suspension of
the Work, or (7) other reasonable grounds, claim shall be filed in accordance with the procedure established
herein. Any change in the Contract Sum resulting from such claim shall be authorized by Change Order or
Construction Change Directive. Such claims shall be subject to Paragraph 8.3.
Additional costs that Contractor may incur related to COVID-19 including, without limitation,
labor, material, and equipment costs, insurance costs, costs related to compliance with construction industry
best practices and governmental or quasi-governmental orders, and costs related to the suspension of Work,
shall not be grounds for an increase in the Contract Sum.
4.3.8 Claims for additional time. If the Contractor wishes to make claim for an increase in the Contract
Time, written notice as provided herein shall be given. The Contractor’s claim shall include an estimate of
cost and of probable effect of delay on progress of the Work. In the case of a continuing delay, only one
claim is necessary. Such claims shall be subject to Paragraph 8.3.
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4.3.9 Injury or damage to person or property. Subject to the Parties obligations and responsibilities
under the Contract Documents in general and Article 11 hereof in particular, if either party to the Contract
suffers injury or damage to person or property because of an act or omission of the other party, of any of
the other partys employees or agents, or of others for whose acts such party is legally liable, written notice
of such injury or damage, whether or not insured, shall be given to the other party within a reasonable time
not exceeding ten (10) days after first observance. The notice shall provide sufficient detail to enable the
other party to investigate the matter. If a claim for additional cost or time related to this claim is to be
asserted, it shall be filed as provided in paragraphs 4.3.7
4.3.8.

4.4

RESOLUTION OF CLAIMS AND DISPUTES

4.4.1
The Project Manager will review all claims by the Contractor and take one (1) or more of the
following preliminary actions within ten (10) days of receipt of a claim: (I) request additional supporting
data from the Contractor, (2) submit a schedule to the Contractor indicating when the Owner expects to
take action, (3) reject the claim in whole or in part, stating reasons for rejection, (4) recommend approval
of the claim by the Owner, or (5) suggest a compromise. The Owner may also, but is not obligated to,
notify the surety, if any, of the nature and amount of the claim.
4.4.2

If a claim has been resolved, the Project Manager will prepare or obtain appropriate documentation.

4.4.3
If a claim has not been resolved, the Contractor shall within ten (10) days after the Project
Manager’s preliminary response, take one (1) or more of the following actions: (1) submit additional
supporting data requested by the Project Manager, (2) modify the initial claim, or (3) notify the Project
Manager that the initial claim stands.
4.4.4 If a claim has not been resolved after consideration of the foregoing and of further evidence
presented by the parties or requested by the Project Manager, the Project Manager will notify the Contractor
in writing that the Project Manager’s decision will be made within ten (10) days, which decision shall be
considered advisory only and not binding in the event of litigation with respect to the claim. Upon
expiration of such time period, the Project Manager will render to the parties the Owner’s written decision
relative to the claim, including any change in the Contract Sum or Contract Time or both. If there is a
surety and there appears to be a possibility of a Contractor’s default, the Owner may, but is not obligated
to, notify the surety and request the surety’s assistance in resolving the controversy.

ARTICLE 5
SUBCONTRACTORS
5.1

AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF
THE WORK

Unless otherwise required by the Contract Documents or the Bidding Documents, the Contractor,
as soon as practicable after the award of the Construction Contract, shall furnish to the Project Manager in
writing the names of the persons or entities (including those who are to furnish materials or equipment
fabricated to a special design) proposed for each of the principal portions of the Work. The Project Manager
will promptly reply to the Contractor in writing stating whether or not the Owner has reasonable objection
to any such proposed person or entity.
5.1.1
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5.1.2 The Contractor shall not contract with any such proposed person or entity to whom the Owner has
made reasonable and timely objection under the provisions of paragraph 5.2.1. The Contractor shall not be
required to contract with anyone to whom he has a reasonable objection.
5.1.3 If the Owner has reasonable objection to any such proposed person or entity, the Contractor shall
submit a substitute to whom the Owner has no reasonable objection, and the Contract Sum shall be increased
or decreased by the difference in cost occasioned by such substitution and an appropriate change order shall
be issued; however, no increase in the Contract Sum shall be allowed for any such substitution unless the
Contractor has acted promptly and responsively in submitting names as required by paragraph 5.2.1.
5.1.4 The Contractor shall make no substitution for any subcontractor, person or entity previously
selected if the Owner makes reasonable objection to such substitution.
5.1.5

5.2

RESERVED

SUB-CONTRACTUAL RELATIONS

5.2.1
By an appropriate written agreement, the Contractor shall require each subcontractor, to the extent
of the Work to be performed by the subcontractor, to be bound to the Contractor by the terms of the Contract
Documents, and to assume toward the Contractor all the obligations and responsibilities which the
Contractor, by the Contract Documents, assumes toward the Owner. Each subcontract agreement shall
preserve and protect the rights of the Owner under the Contract Documents with respect to the Work to be
performed by the subcontractor so that the subcontracting thereof will not prejudice such rights, and shall
allow to the subcontractor, unless specifically provided otherwise in the Contractor-Subcontractor
agreement, the benefit of all rights, remedies and redress against the Contractor that the Contractor, by these
Documents, has against the Owner. Where appropriate, the Contractor shall require each subcontractor to
enter into similar agreements with his sub-subcontractors. The Contractor shall make available to each
proposed subcontractor, prior to the execution of the subcontract, copies of the Contract Documents to
which the subcontractor will be bound by this paragraph 5.2, and, upon written request of the subcontractor,
identify to the subcontractor any terms and conditions of the proposed subcontract which may be at variance
with the Contract Documents. Each subcontractor shall similarly make copies of such documents available
to his sub-subcontractors.

5.3

CONTINGENT ASSIGNMENT OF SUBCONTRACTS

5.3.1
Contractor hereby assigns to Owner (and Owners assigns) all its interest in any subcontract
agreements and purchase orders now existing or hereinafter entered into by Contractor for performance of
any part of the Work, which assignment will be effective upon acceptance by Owner in writing and only as
to those subcontract agreements and purchase orders that Owner designates in writing. It is agreed and
understood that Owner may accept said assignment at any time during the course of construction prior to
Final Completion. Upon such acceptance by Owner, (1) Contractor shall promptly furnish to Owner true
and correct copies of the designated subcontract agreements and purchase orders, and (2) Owner shall be
required to compensate the designated subcontractors or suppliers only for compensation accruing to such
parties for work done or materials delivered from and after the date on which Owner determines to accept
the subcontract agreements or purchase orders. All sums due and owing by Contractor to the designated
subcontractors or suppliers for Work performed or material supplied prior to Owners acceptance of the
subcontract agreements or purchase orders shall constitute a debt between such parties and Contractor. It
is further agreed that all subcontract agreements and purchase orders shall provide that they are freely
assignable by Contractor to Owner and Owners assigns under the terms and conditions stated hereinabove.
It is further agreed and understood that such assignment is part of the consideration to Owner for entering
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into the Construction Contract with Contractor and may not be withdrawn prior to Final Completion.
Contractor shall deliver or cause to be delivered to Owner a written acknowledgment in form and substance
satisfactory to Owner from each of its subcontractors and suppliers of the contingent assignment described
herein no later than ten (10) days after the date of execution of each subcontract agreement and purchase
order with such parties.

ARTICLE 6
CONSTRUCTION BY OWNER
OR BY SEPARATE CONTRACTORS
6.1

OWNER’S RIGHT TO PERFORM WORK AND TO AWARD SEPARATE
CONTRACTS

6. 1 .1
The Owner reserves the right to perform work related to the Project with his own forces, and to
award separate contracts in connection with other portions of the Project or other work on the site under
these or similar conditions of the Construction Contract. If the Contractor claims that delay or additional
cost is involved because of such action by the Owner, he shall make such claim as provided elsewhere in
the Contract Documents.
6.1 .2 When separate contracts are awarded for different portions of the Project or other work on the site,
the term Contractor in the Contract Documents in each case shall mean the Contractor who executes each
separate Construction Contract.
6.1 .3 The Owner will provide for the coordination of the work of his own forces and of each separate
contractor with the Work of the Contractor, who shall cooperate with them. The Contractor shall participate
with other separate contractors and the Owner in reviewing their construction schedules when directed to
do so. The Contractor shall make any revisions to its construction schedule as requested by the Owner. If
the Contractor claims additional cost because of any such revisions, the Contractor shall make such claim
as provided elsewhere in the Contract Documents. The construction schedules shall then constitute the
schedules to be used by the Contractor, separate contractors and the Owner until subsequently revised.

6.2

MUTUAL RESPONSIBILITY

6.2.1
The Contractor shall afford the Owner and separate contractors access to the site and all areas of
the Work as may be reasonably necessary for the performance of their work, reasonable opportunity for the
introduction and storage of their materials and equipment and for the execution of their work, and shall
connect and coordinate his Work with theirs as required by the Contract Documents.
6.2.2 If any part of the Contractor’s Work depends for proper execution or results upon the work of the
Owner or any separate contractor, the Contractor shall, prior to proceeding with the Work, promptly report
to the Project Manager any apparent discrepancies or defects in such other work that render it unsuitable
for proper execution and results of Contractor’s Work or render it incompatible with Contractor’s Work.
Failure of the Contractor so to report shall constitute an acceptance of the Owner’s or separate contractor’s
work as fit and proper to receive his Work, except as to defects not then reasonably discoverable.
6.2.3 Subject to Paragraph 8.3 hereof, any costs caused by defective or ill-timed work shall be borne by
the party responsible therefor.
6.2.4

Should the Contractor cause damage to the work or property of the Owner, or to other completed
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or partially completed construction or property on the site or to property of any adjoining owner or other
party, the Contractor shall promptly remedy such damage as provided in paragraph 10.2.4.
6.2.5 Should the Contractor cause damage to the work or property of any separate contractor, or in the
event of any other claim, dispute, or matter in question between the Contractor and any separate contractor,
the Contractor shall promptly attempt to settle with such other contractor by agreement, or otherwise to
resolve the dispute. In any event, the Contractor shall indemnify, defend, and hold harmless the Owner, its
officers, employees, and agents, to the full extent as agreed to under paragraph 3.18.

6.3

OWNER’S RIGHT TO CLEAN UP

6.3.1
If a dispute arises between the Contractor, separate contractors, and the Owner as to their
responsibility under their respective contracts for maintaining the premises and surrounding area free from
waste materials and rubbish as described in paragraph 3.15, the Owner may clean up and allocate the cost
thereof among the contractors responsible therefor.

ARTICLE 7
CHANGES IN THE WORK
7.1

CHANGES

Changes in the Work may be accomplished after execution of the Construction Contract, and
7.1.1
without invalidating the Construction Contract, only by Change Order, Construction Change Directive, or
Order for a Minor Change in the Work, subject to the limitations stated in this Article 7 and elsewhere in
the Contract Documents.
7.1.2 A Change Order shall be based upon agreement between the Owner and the Contractor; a
Construction Change Directive may or may not be agreed to by the Contractor; an Order for a Minor Change
in the Work may be issued by the Project Manager alone.
7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract Documents,
and the Contractor shall proceed promptly, unless otherwise provided in the Change Order, Construction
Change Directive, or Order for a Minor Change in the Work.
7.1.4 If unit prices are stated in the Contract Documents or subsequently agreed upon, and if the
quantities originally contemplated are so changed in a proposed Change Order or Construction Change
Directive that application of such unit prices to the quantities of Work proposed will cause substantial
inequity to the Owner or the Contractor, the applicable unit prices shall be equitably adjusted; provided
however, that Owner may increase the number of units without change in the unit price if reasonable.
.1

The term “substantial inequity” shall be construed to apply only to the following
circumstances: (1) when the character of the Work as altered differs materially in kind or
nature from that involved or included in the original proposed construction; or (2) when a
major item of work is increased in excess of one hundred and twenty five percent (125%)
or decreased below seventy five percent (75%) of the original contract quantity. A major
item is defined to be any item having an original contract value in excess of ten percent
(10%) of the original contract amount

.2

Any allowance for an increase in quantity shall apply only to that portion in excess of 125%
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of original contract item quantity, or in case of a decrease below 75%, to the actual amount
of work performed.

7.2

CHANGE ORDERS

7.2.1
A Change Order is a written order to the Contractor, signed by the Contractor and the Owner stating
their agreement upon all of the following:
.1

a change in the Work;

.2

the amount of the adjustment in the Contract Sum, if any; and

.3

the extent of the adjustment in the Contract Time, if any.

The Contract Sum and the Contract Time may be changed only by Change Order.
7.2.2 Methods used in determining adjustments to the Contract Sum may include those listed in
paragraph 7.3.3.

CONSTRUCTION CHANGE DIRECTIVES

7.3

7.3.1
A Construction Change Directive is a written order directed to the Contractor and signed by the
Owner, directing a change in the Work and stating a proposed basis for adjustment, if any, in the Contract
Sum or Contract Time, or both. The Owner may by Construction Change Directive, without invalidating
the Construction Contract, order changes in the Work within the general scope of the Construction Contract
consisting of additions, deletions, or other revisions, the Contract Sum and Contract Time being adjusted
accordingly.

7.3.2 A Construction Change Directive shall be used in the absence of total agreement on the terms of a
Change Order.
7.3.3 If the Construction Change Directive provides for an adjustment to the Contract Sum, the
adjustment shall be based on one of the following methods:
1

by mutual acceptance of a lump sum properly itemized and supported by sufficient
substantiating data to permit evaluation;

.2

by unit prices stated in the Contract Documents or subsequently agreed upon;

.3

by cost to be determined in a manner agreed upon by the parties and a mutually acceptable
fixed or percentage fee; or

.4

by the method provided in paragraph 7.3.6.

7.3.4 Upon receipt of a Construction Change Directive, the Contractor shall promptly proceed with the
change in the Work involved and advise Owner of the Contractor’s agreement or disagreement with the
method, if any, provided in the Construction Change Directive for determining the proposed adjustment in
the Contract Sum or Contract Time.
7.3.5

A Construction Change Directive signed by the Contractor indicates the agreement of the
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Contractor therewith, including adjustment in Contract Sum and Contract Time or the method for
determining them. Such agreement shall be effective immediately and shall be recorded as a Change Order.
7.3.6 If the Contractor does not respond promptly to the Construction Change Directive or disagrees with
the method for adjustment in the Contract Sum, the method and the adjustment shall be determined by the
Owner on the basis of reasonable expenditures and savings of those performing the Work attributable to
the change, including, in case of an increase in the Contract Sum, a percentage fee for overhead and profit
not to exceed five percent (5%) of such Work’s actual cost for Contractor and ten percent (10%) of such
Work’s actual cost to be apportioned between any and all subcontractors and sub-subcontractors. For Work
performed by Contractor’s own forces, Contractor’s mark-up shall be limited to actual cost plus a percentage
fee for overhead and profit not to exceed ten percent (10%). In such case, and also under Clause 7.3.3.3,
the Contractor shall keep and present, in such form as the Project Manager may prescribe, an itemized
accounting of actual costs together with appropriate supporting data. For the purposes of this paragraph
7.3.6, actual costs shall be defined as and limited to the following:
.1

costs of labor, including Social Security, old age and unemployment insurance, fringe
benefits required by agreement or custom, and workers’ compensation insurance;

.2

costs of materials, supplies, and equipment, including costs of transportation, whether
incorporated or consumed;

.3

reasonable rental costs of machinery and equipment, exclusive of hand tools, obtained and
used specifically for such Work, whether rented from the Contractor or others; and

.4

costs of premiums for all bonds (if any), permit fees, and sales, use or similar taxes directly
attributable to such Work. Actual cost does not include any item which could be deemed
to be a general conditions cost or overhead, such as but not limited to, the cost of Contractor
and Subcontractor supervisory personnel assigned to the Work, and field office and related
expenses.

7.3.7 Pending final determination of actual cost to the Owner, amounts not in dispute may be included
in applications for payment. The amount of credit to be allowed by the Contractor to the Owner for a
deletion or change which results in a net decrease in the Contract Sum shall be actual net cost as confirmed
by the Project Manager. When both additions and credits covering related Work or substitutions are
involved in a change, the allowance for overhead and profit shall be figured on the basis of net increase, if
any, with respect to that change.
7.3.8 If the Owner and Contractor do not agree with the adjustment in Contract Time or the method for
determining it, the adjustment or the method shall be determined in accordance with Paragraph 8.3 hereof.
7.3.9 When the adjustments in the Contract Sum and Contract Time are determined as provided herein,
such determination shall be effective immediately and shall be recorded by preparation and execution of an
appropriate Change Order.

7.4

MINOR CHANGES IN THE WORK

7.4.1
The Project Manager will have authority to order minor changes in the Work not involving an
adjustment in the Contract Sum or an extension of the Contract Time and not inconsistent with the intent
of the Contract Documents. Such changes shall be effected by written order, and shall be binding on the
Owner and the Contractor as provided in the Contract Documents. The Contractor shall carry out such
written orders promptly.
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ARTICLE 8
TIME
8.1

DATE OF COMMENCEMENT OF THE WORK

8.1.1
The Date of Commencement of the Work shall not be postponed by the failure to act of the
Contractor or of persons or entities for whom the Contractor is responsible.

8.2

PROGRESS AND COMPLETION

8.2.1
All time limits stated in the Contract Documents are of the essence of the Construction Contract.
By executing the Construction Contract, the Contractor confirms that the Contract Time is a reasonable
period for performing the Work.
8.2.2 The Contractor shall begin the Work on the Date of Commencement of the Work. The Contractor
shall not, except by agreement or instruction of the Owner in writing, prematurely commence operations
on the site or elsewhere prior to the effective date of insurance required by Article 11 to be furnished by the
Contractor. The Date of Commencement of the Work shall not be changed by the effective date of such
insurance.
8.2.3 The Contractor shall carry the Work forward expeditiously with adequate forces and shall achieve
Substantial Completion within the Contract Time.

8.3

DELAYS AND EXTENSIONS OF TIME

8.3.1
If the Contractor is delayed, disrupted, or otherwise interfered with at any time, or from time to
time, in the performance of the Work, the rights and obligations of the parties with respect to such delay
shall be as set forth in this paragraph 8.3. Contractors exclusive remedy for any delay, disruption, or
interference shall be as set forth in this paragraph 8.3.
8.3.1.1 Any delay within the control of the Contractor or within the control of any subcontractor, agent, or
supplier thereof (including, without limitation, delay within the joint control of the Contractor or one (1) or
more of his subcontractors, agents, or suppliers) shall be the sole responsibility of the Contractor, and the
Contractor shall not be entitled to any extension of time or to any increase in the Contract Sum as the result
of any such delay.
8.3.1.2 If the Contractor is delayed at any time in the commencement, progress, or Substantial Completion
of the Work by fire, flood, other unusually severe weather, acts of God, or other unforeseeable occurrences
beyond the reasonable control of the Contractor (which shall not include cost increases related to COVID
19), or by a government or quasi-government-imposed measure responding to an epidemic, pandemic, or
City of Cherry Hills Village-declared public health emergency (including measures responding to COVID
19), then those performance dates specified in the Contract Documents that are affected by the delay shall
be extended by Change Order or Construction Change Directive, for such reasonable time as Owner, in its
reasonable good faith judgment, may determine, provided that Contractor complies with subparagraph
8.3.1.4 below. The extension of the affected performance dates shall be the Contractor’s sole and exclusive
remedy for any delay under this subparagraph 8.3.1.2 and shall not result in any increase in the Contract
Sum.
8.3.1.3 Upon the occurrence of any delay that will affect the Date of Substantial Completion not concurrent
with delays described under subparagraphs 8.3.1.1 and 8.3.1.2 above, which is proximately caused by acts
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or omissions within the control of the Owner, his agents (other than Contractor), or employees, the Date of
Substantial Completion shall be extended by Change Order or Construction Change Directive on a day-forday basis and the Contractor shall be entitled to an adjustment to the Contract Sum as reimbursement for
actual, proven costs reasonably and necessarily incurred as a direct consequence of such delay, provided
that Contractor complies with subparagraph 8.3.1.4 below. Notwithstanding the foregoing, if a delay under
this subparagraph 8.3.1.3 is proximately related to COVID-l9, the extension of the Date of Substantial
Completion shall be Contractor’s sole and exclusive remedy, and Contractor shall not be entitled to any
adjustment to the Contract Sum as a result thereof.
8.3.1.4 Any claim for an extension of time under subparagraphs 8.3.1.2 or 8.3.1.3 above, and any claim
for an adjustment to the Contract Sum authorized by subparagraph 8.3.1.3 above, shall be made as follows:
.1

The Contractor shall, within five (5) days after the onset of any delay, notify the Project
Manager in writing of the causes of delay, the facts relating thereto, the requested time
extension and, if the relief is available under subparagraph 8.3.1.3, the requested
adjustment to the Contract Sum. In the case of a continuing delay, only one (1) claim is
necessary, provided, that proof of any recoverable delay costs to support a requested
adjustment to the Contract Sum shall be submitted within fifteen (15) days after the end of
any period of delay.

.2

The Project Manager shall determine whether the cause for the claim for an extension of
time is beyond the control of the Contractor or any of its subcontractors, agents, or
suppliers. Owner shall either approve or disapprove the requested extension and, if
available under subparagraph 8.3.1.3, any related request for an adjustment to the Contract
Sum.

.3

Should a time extension or adjustment to the Contract Sum be granted by the Owner, a
Change Order or Construction Change Directive, signed by the Owner, shall be issued
stating the new date(s) for, as applicable, commencement, performance, and or Substantial
Completion and any adjustment to the Contract Sum.

.4

Failure by Contractor to timely provide, in writing, a request for time extension or an
adjustment to the Contract Sum (including proof of costs related to the same), shall
constitute a waiver by Contractor of any time extension or Contract Sum adjustment which
Contractor may have otherwise been granted pursuant to this paragraph 8.3.

.5

Nothing herein shall prevent Contractor from requesting, and Owner granting, an extension
of time contingent upon payment by Contractor of an agreed amount of liquidated damages
in consideration of the time extension.

8.3.2 Contractor expressly acknowledges and confirms its obligation to minimize any delays as well as
the costs associated with any delay. Without limiting the foregoing, Contractor shall, to the best of its
ability, re-assign personnel and equipment, commence or accelerate unaffected portions of the Work, and
otherwise employ all prudent measures available to minimize delay and associated delay costs. In no event
shall the Owner be liable for payment of delay costs which could have been avoided or mitigated by any
means reasonably available to the Contractor.
8.3.4 If the Owner or any of its employees, consultants, or agents, including the Project Manager, is
delayed at any time in the performance of any of its obligations under the Contract by fire, flood, other
unusually severe weather, acts of God, other unforeseeable occurrences beyond the reasonable control of
the Owner or any of its employees, consultants, or agents, or by a government- or quasi-governmentPage 31 of53
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imposed measure responding to an epidemic, pandemic, or City of Cherry Hills Village-declared public
health emergency (including measures responding to COVID-19), then the dates for performance of the
obligations affected by the delay shall be extended on a day-for-day basis; provided, however, that such
extension shall not entitle Contractor to any adjustment to the Contract Sum as a result thereof. The Owner
or the Project Manager will provide Contractor with verbal or written notice of the event causing delay of
performance within five (5) days after the onset of any delay.

8.4

LIQUIDATED DAMAGES

Time is of the essence of the Contract. In the event that the Contractor fails to achieve Substantial Completion
of the Work within the Contract Time or fails to meet any other time requirement set forth in the Contract, after
due allowance for any time extensions granted by Owner, the Contractor shall be liable to Owner for Liquidated
Damages, and not as a penalty, in the amount set forth in the table below. For each and every calendar day that
Work shall remain incomplete after the Contract Time as adjusted by duly executed Change Order or
Construction Change Directive, the sum per calendar day shown in the following table, unless otherwise
specified in the Bid, may be deducted from monies due to or to become due to the Contractor or Owner may
take action to collect such Liquidated Damages from the Contractor or its Surety. This sum is fixed and agreed
upon between the parties because the actual loss to Owner and to the public caused by delay in completion will
be extremely difficult to determine.
All punch list items (required by paragraph 9.8.2) must be completed within thirty (30) days of Substantial
Completion or Liquidated Damages as provided herein will be assessed.
Permitting the Contractor to continue and finish the Work or any part of it after the Contract Time, or after the
date to which the Contract Time may have been extended, will in no way operate as a waiver on the part of
Owner of any of its rights under the Contract.
LIQUIDAThD DAMAGES
Original Contract Amount
From More than $
0
150,000
250,000
500,000
1,000,000
2,000,000
4,000,000
10,000,000

To and Including $
150,000
250,000
500,000
1,000,000
2,000,000
4,000,000
10,000,000

Liquidated Damages per
Calendar Day ($)*
500.00
600.00
800.00
1,400.00
2,000.00
3,300.00
3,900.00
**

*The per day liquidated damages shall be the amount set forth in this table, or in the Standard Specifications
for Road and Bridge Construction as published by the Colorado Department of Transportation controlling as
of the date on which the Contract is mutually executed by the Contractor and Owner, whichever is higher.
**3 900 00 plus 300.00 per each additional 1,000,000 contract amount or part thereof over 10,000,000.
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ARTICLE 9
PAYMENTS AND COMPLETION
9.1

CONTRACT SUM

9.1.1
The Contractor will not be allowed any claims for anticipated profits, for loss of profits, or for any
damages or additional costs incurred because of a difference between the estimate of any item and the
amount of the item actually required, or for the elimination of any part of the Work. Funds for construction
of the Work herein contemplated are limited. The Owner reserves the right to eliminate or reduce the items
of the proposal or any of the Work as may be required to bring the cost of the Work within the limits of
available funds.

9.2

SCHEDULE OF VALUES

9.2.1
Before the first Application for Payment, the Contractor shall submit to the Project Manager a
schedule of values allocated to the various portions of the Work, which in the aggregate equals the total
Contract Sum, divided so as to facilitate payments to subcontractors, supported by such evidence of
correctness as the Project Manager may direct. This Schedule, when approved by the Project Manager,
shall be used to monitor the progress of the Work and as a basis for Certificates for Payment.

9.3

APPLICATIONS FOR PAYMENT

9.3.1
In accordance with the permitted frequency of applications for payment established in the
Construction Contract, the Contractor shall submit to the Project Manager an itemized Application for
Payment for operations completed in accordance with the Schedule of Values. Such application shall be
supported by such data substantiating the Contractor’s right to payment as the Project Manager may require,
and reflecting retainage, if any, as provided elsewhere in the Contract Documents.
9.3.1.1 Such applications may include requests for payment on account of changes in the Work which have
been properly authorized by Construction Change Directives but not yet included in Change Orders.
9.3.1.2 Such applications may not include requests for payment of amounts the Contractor does not intend
to pay to a subcontractor or supplier because of a dispute or other reason.
9.3.2 Unless otherwise provided in the Contract Documents, payments will be made on account of
materials or equipment not incorporated in the Work but delivered and suitably stored at the site and, if
approved in advance by the Owner, payments may similarly be made for materials or equipment suitably
stored at some other location agreed upon in writing for subsequent incorporation in the Work. Payments
for materials or equipment stored on or off the site shall be conditioned upon submission by the Contractor
of bills of sale or such other procedures satisfactory to the Owner to establish the Owner’s title to such
materials or equipment or otherwise protect the Owner’s interest, including applicable insurance and
transportation to the site for those materials and equipment stored off the site.
9.3.3 The Contractor warrants that title to all work, materials and equipment covered by an Application
for Payment will pass to the Owner either by incorporation in the construction or upon the receipt of
payment by the Contractor, whichever occurs first, free and clear of all liens, claims, security interests or
encumbrances, hereinafter referred to in this Article 9 as “liens”; and that no work, materials or equipment
covered by an Application for Payment will have been acquired by the Contractor, or by any other person
performing work at the site or furnishing materials and equipment for the Project, subject to an agreement
under which an interest therein or an encumbrance thereon is retained by the seller or otherwise imposed
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by the Contractor or such other person.
9.3.4 When Application for Payment includes materials stored off the Project site or stored on the Project
site but not incorporated in the Work, for which no previous payment has been requested, a complete
description of such material shall be attached to the application. Suitable storage which is off the Project
site shall be a bonded warehouse or appropriate storage approved by Owner with the stored materials
properly tagged and identifiable for this Project and properly segregated from other materials. The Owners
written approval shall be obtained before the use of offsite storage is made. Such approval may be withheld
in Owner’s sole discretion.

9.4

CERTIFICATES FOR PAYMENT

9.4.1
The Project Manager will, within ten (10) days after the receipt of the Contractor’s Application for
Payment, either issue a Certificate for Payment to the Contractor, for such amount as the Project Manager
determines is properly due, or notify the Contractor in writing his reasons for withholding a certificate in
whole or in part as provided in paragraph 9.5.1.
9.4.2 No Certificate for Payment shall be issued unless it appears to the Project Manager that the Work
has progressed to the point indicated; that, to the best of the Project Manager’s knowledge, information and
belief, but without in any way waiving any of Owner’s rights or claims under the Contract Documents, the
quality of the Work is in accordance with the Contract Documents and that all certificates required under
the Contract Documents have been furnished in proper form. However, the issuance of a Certificate for
Payment will not be a representation that the Project Manager has made examination to ascertain how or
for what purpose the Contractor has used money previously paid on account of the Contract Sum.

9.5

DECISIONS TO WITHHOLD CERTIFICATION

9.5.1
The Project Manager may decline to certify payment and may withhold his certificate in whole or
in part, to the extent reasonably necessary to protect the Owner, if in his opinion he is unable to make the
determinations as provided in paragraph 9.4.2. If the Project Manager is unable to make such
determinations as provided in paragraph 9.4.2 and to certify payment in the amount of the application, he
will notify the Contractor as provided in paragraph 9.4.1. If the Contractor and the Project Manager cannot
agree on a revised amount, the Project Manager will promptly issue a Certificate for Payment for the amount
for which he is able to make such determinations. The Project Manager may also decline to certify payment
or, because of subsequently discovered evidence or subsequent observations, he may nullify the whole or
any part of any Certificate for Payment previously issued, to such extent as may be necessary in his opinion
to protect the Owner from loss because of:
.1

defective Work not remedied,

.2

third party claims filed or reasonable evidence indicating probable filing of such claims;

.3

failure of the Contractor to make payments properly to subcontractors or for labor,
materials or equipment;

.4

reasonable evidence that the Work cannot be completed for the unpaid balance of the
Contract Sum;

.5

damage to the Owner or another contractor;
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.6

reasonable evidence that the Work will not be completed within the Contract Time, or that
the unpaid balance would not be adequate to cover actual or liquidated damages for the
anticipated delay;

.7

failure to carry out the Work in accordance with the Contract Documents; or

.8

failure to maintain accurate and up-to-date as-built drawings.

9.5.2 When the above grounds are removed, Certificates for Payment shall be made by the Project
Manager for amounts withheld because of them.

9.6

PROGRESS PAYMENTS

9.6.1
After the Project Manager has issued a Certificate for Payment, the Owner shall make payment in
a timely manner not to exceed forty-five (45) days from the time the Project Manager issued the Certificate
for Payment. The Owner may refuse to make payment on any Certificate for Payment for any default of
the Construction Contract, including, but not limited to those defaults set forth in Clauses 9.5.1.1 through
9.5.1.8. The Owner shall not be deemed in default by reason of withholding payment while any of such
defaults remain uncured.
9.6.2 The Contractor shall promptly pay each subcontractor, upon receipt of payment from the Owner,
out of the amount paid to the Contractor on account of such subcontractor’s Work, the amount to which
said subcontractor is entitled, reflecting the percentage actually retained, if any, from payments to the
Contractor on account of such subcontractor’s Work. The Contractor shall, by an appropriate agreement
with each subcontractor, require each subcontractor to make payments to his sub-subcontractors in similar
manner.
9.6.3 The Project Manager may, on request and at his discretion, furnish to any subcontractor, if
practicable, information regarding the percentages of completion or the amounts applied for by the
Contractor and the action taken thereon by the Project Manager on account of Work done by such
subcontractor.
9.6.4 The Owner shall not have any obligation to pay or to see the payment of any monies to any
subcontractor except as may otherwise be required by law.
9.6.5 Payment to suppliers shall be treated in a manner similar to that provided in paragraphs 9.6.2, 9.6.3,
and 9.6.4.
9.6.6 No certificate for a progress payment, nor any progress payment, nor any partial or entire use or
occupancy of the Project by the Owner, shall constitute an acceptance of any Work not in accordance with
the Contract Documents.
9.6.7

RETAINAGE

9.6.7.1 In addition to any amounts withheld from payment pursuant to any other provision in this
Construction Contract, Owner shall retain from progress payments, until payment is due under the terms
and conditions governing final payments, amounts as follows:
.1

Owner shall retain five percent (5%) of each progress payment to a maximum of five
percent (5%) of the Contract Sum.
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.2

9.7

In no event shall the amount retained be reduced to less than five percent (5%) of the
Contract Sum until after final acceptance of the Project by the Owner.

FAILURE OF PAYMENT

9.7.1
If the Project Manager does not issue a Certificate for Payment, through no fault of the Contractor,
within ten (10) days after receipt of the Contractor’s Application for Payment, or if the Owner does not, for
reasons other than a default of the Construction Contract, including, but not limited to those defaults set
forth in Clauses 9.5.1.1 through 9.5.1.8, pay the Contractor within forty-five (45) days after the date
established in the Contract Documents any amount certified by the Project Manager, then the Contractor
may, upon seven (7) additional days written notice to the Owner, stop the Work until payment of the amount
owing has been received. The Contract Time shall be extended appropriately and the Contract Sum shall
be increased by the amount of the Contractor’s reasonable costs of shut-down, delay and start-up, which
shall be effected by appropriate Change Order.

9.8

SUBSTANTIAL COMPLETION

9.8.1
The Work will not be considered suitable for Substantial Completion review until all project
systems included in the Work are operational as designed and scheduled, all designated or required
governmental inspections and certifications have been made and posted, designated instruction of Owner’s
personnel in the operation of systems has been completed, and all final finishes within the Construction
Contract are in place. In general, the only remaining Work shall be minor in nature, so that the Owner
could occupy the building or utilize the improvements on that date and the completion of the Work by the
Contractor would not materially interfere or hamper the Owner’s normal operations. As a further condition
of Substantial Completion acceptance, the Contractor shall certify that all remaining Work will be
completed within thirty (30) consecutive calendar days or as agreed upon by the Owner and Contractor in
writing following the Date of Substantial Completion.
9.8.2 When the Contractor considers that the Work, or a designated portion thereof which the Owner
agrees to accept separately, is substantially complete, the Contractor shall prepare and submit to the Project
Manager a list of items to be completed or corrected. The Contractor shall proceed promptly to complete
and correct items on the list. The failure to include any items on such list does not alter the responsibility
of the Contractor to complete all Work in accordance with the Contract Documents. Upon receipt of the
Contractor’s list, the Project Manager will make an inspection to determine whether the Work or designated
portion thereof is Substantially Complete. If the Project Manager’s inspection discloses any item, whether
or not included on the Contractor’s list, which is not in accordance with the requirements of the Contract
Documents, the Contractor shall, before issuance of the Certificate of Substantial Completion, complete or
correct such items upon notification by the Project Manager. The Contractor shall then submit a request
for another inspection by the Project Manager to determine Substantial Completion. When the Work or
designated portion thereof is Substantially Complete, the Project Manager will prepare a Certificate of
Substantial Completion which shall establish the Date of Substantial Completion, shall state the
responsibilities of the Owner and the Contractor for security, maintenance, heat, utilities, damage to the
Work, and insurance, and shall fix the time within which the Contractor shall complete the items listed
therein, which time shall be no longer than thirty (30) days after the scheduled completion date. The
Certificate of Substantial Completion shall be submitted to the Owner and the Contractor for their written
acceptance of the responsibilities assigned to them in such Certificate.
Upon Substantial Completion of the Work or designated portion thereof and upon application by
the Contractor and certification by the Project Manager, the Owner shall make payment, reflecting
adjustment in retainage, if any, for such Work or portion thereof, as provided in the Contract Documents.
9.8.3
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9.9

PARTIAL OCCUPANCY OR USE

9.9.1
The Owner may occupy or use any completed or partially completed portion of the Work at any
stage of construction regardless of whether the Contract Time has expired (hereinafter sometimes referred
to as “partial occupancy”). Such partial occupancy may commence whether or not the applicable portion
of the Work is Substantially Complete.
9.9.2 In the event of partial occupancy, the Contractor shall promptly secure endorsement from its
insurance carriers and consent from its sureties, if any.
9.9.3 In the event of partial occupancy before Substantial Completion as provided above, the Contractor
shall cooperate with the Owner in making available for the Owner’s use and benefit such building services
as heating, ventilating, cooling, water, lighting, telephone, elevators, and security for the portion or portions
to be occupied, and if the Work required to furnish such services is not entirely completed at the time the
Owner desires to occupy the aforesaid portion or portions, the Contractor shall make every reasonable effort
to complete such Work or make temporary provisions for such Work as soon as possible so that the
aforementioned building services may be put into operation and use. Similar provisions shall be made
where the improvements or structures are not buildings so that the Owner may use or occupy such portions
of the structure or improvement.
9.9.4 In the event of partial occupancy prior to Substantial Completion, mutually acceptable
arrangements shall be made between the Owner and Contractor in respect of the operation and cost of
necessary security, maintenance and utilities, including heating, ventilating, cooling, water, lighting,
telephone services, and elevators. The Owner shall assume proportionate and reasonable responsibility for
the cost of the above services, reduced by any savings to Contractor for such services realized by reason of
partial occupancy. Further, mutually acceptable arrangements shall be made between the Owner and
Contractor in respect of insurance and damage to the Work. Contractor’s acceptance of arrangements
proposed by Owner in respect of such matters shall not be unreasonably withheld, delayed, or conditioned.
Similar provisions shall be made where the improvements or structures are not buildings so that the Owner
may use or occupy such portions of the structure or improvement.
In each instance, when the Owner elects to exercise its right of partial occupancy as described
herein, Owner will give Contractor advance written notice of its election to take the portion or portions
involved, and immediately prior to partial occupancy, Contractor, and the Project Manager shall jointly
inspect the area to be occupied or portion of the Work to be used to determine and record the conditions of
the same.
9.9.5

9.9.6 It shall be understood, however, that partial occupancy shall not: (1) constitute Final Acceptance
of any Work, (2) relieve the Contractor for responsibility for loss or damage because of or arising out of
defects in, or malfunctioning of, any Work, material, or equipment, nor from any other unfulfilled
obligations or responsibilities under the Contract Documents, or (3) commence any warranty period under
the Contract Documents; provided that Contractor shall not be liable for ordinary wear and tear resulting
from such partial occupancy.
9.9.7 Subject to the terms and conditions provided herein, if the Contractor claims that delay or additional
cost is involved because of partial occupancy by the Owner, Contractor shall make such claim as provided
elsewhere in the Contract Documents.
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9.10

FINAL COMPLETION AND FINAL PAYMENT

9.10.1 Upon receipt of written notice that the Work is ready for final inspection and acceptance and upon
receipt of a final Application for Payment, the Project Manager will promptly make such inspection and,
when he finds the Work acceptable under the Contract Documents and the Construction Contract fully
performed, he will promptly issue a final Certificate for Payment stating that to the best of his knowledge,
information and belief, and on the basis of his observations and inspections, the Work has been completed
in accordance with the terms and conditions of the Contract Documents and that the entire balance found
to be due the Contractor, and noted in said final Certificate, is due and payable. The Project Manager’s
final Certificate for Payment will constitute a further representation that the conditions precedent to the
Contractors being entitled to final payment as set forth in paragraph 9.10.2 have been fulfilled. Final
Payment is also subject to all City Charter and City Code requirements. Warranties required by the Contract
Documents shall commence on the date that the Project Manager issues a final Certificate of Payment to
the Owner.
9.10.2 Neither the final payment nor the remaining retained percentage shall become due until the
Contractor submits to the Project Manager:
9.10.2.1 Evidence of compliance with all requirements of the Contract Documents: notices, certificates,
affidavits, other requirements to complete obligations under the Contract Documents, including but not
limited to (a) instruction of Owner’s representatives in the operation of mechanical, electrical, plumbing
and other systems, (b) delivery of keys to Owner with keying schedules, sub-master and special keys, (c)
delivery to Owner of Contractor’s general warranty as described in Paragraph 3.5, and each written
warranty and assignment thereof prepared in duplicate, certificates of inspections, and bonds for Project
Manager’s review and delivery to Owner, (d) delivery to Project Manager of printed or typewritten
operating, servicing, maintenance and cleaning instructions for the Work; parts lists and special tools for
mechanical and electrical work;
9.10.2.2 If required by the Owner, (a) an affidavit that all payrolls, bills for materials and equipment, and
other indebtedness connected with the Work for which the Owner or his property might in any way be
responsible have been paid or otherwise satisfied, (b) consent of surety, if any, to final payment, and (c)
other data establishing payment or satisfaction of all such obligations, such as receipts, releases and waivers
of liens, claims, security interests or encumbrances arising out of the Construction Contract, to the extent
and in such form as may be designated by the Owner, and (d) a final waiver of liens in a form satisfactory
to Owner, covering all Work including that of all subcontractors, vendors, labor, materials and services,
executed by an authorized officer and duly notarized;
9.10.2.3 In addition to the foregoing, all other submissions required by other articles and paragraphs of the
specifications including final construction schedule shall be submitted to the Project Manager before
approval of Final Payment;
9.10.2.4 If any Subcontractor refuses to furnish a release or waiver required by the Owner, the Contractor
may furnish a bond satisfactory to the Owner to indemnify the Owner against any such lien. If any such
lien remains unsatisfied after all payments are made, the Contractor shall refund to the Owner all monies
that the latter may be compelled to pay in discharging such lien, including all costs and reasonable attorneys’
fees.
9. 10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through
no fault of the Contractor or by the issuance of Change Orders affecting final completion, and the Project
Manager so confirms, the Owner shall, upon application by the Contractor and certification by the Project
Manager, and without terminating the Construction Contract, make payment of the balance due for that
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portion of the Work fully completed and accepted. If the remaining balance for Work not fully completed
or corrected is less than the retainage stipulated in the Contract Documents, and if bonds have been
furnished, the written consent of the surety to the payment of the balance due for that portion of the Work
fully completed and accepted shall be submitted by the Contractor to the Project Manager prior to
certification of such payment. Such payment shall be made under the terms and conditions governing final
payment, except that it shall not constitute a waiver of claims.
9.10.4 The making of final payment shall constitute a waiver of all claims by the Owner except those
arising from:
.1

unsettled liens,

.2

faulty or defective Work appearing after Substantial Completion,

.3

failure of the Work to comply with the requirements of the Contract Documents,

.4

terms of any special warranties required by the Contract Documents, or

.5

replacement of material or equipment which is rejected if found, after the date of final
payment, to be defective, or inferior in quality or uniformity, to the material or equipment
specified, or is not as represented to the Project Manager and Owner.

9.10.5 The acceptance of final payment by the Contractor, a subcontractor, or supplier shall constitute a
waiver of all claims by that payee.
9.10.6 Pursuant to § 24-91-103, C.R.S., if the Contract Sum exceeds One Hundred Fifty Thousand Dollars
($150,000.00), Owner’s final payment to the Contractor shall only be made upon compliance with the
following publication requirement. The Owner shall publish a “notice of final payment” at least twice in an
Arapahoe County newspaper of general circulation prior to making final payment to the Contractor. This
notice of final payment advertises the date, time, and place when final payment will be made and is intended
to alert subcontractors so they can present any claims for unpaid amounts to the Owner. Notwithstanding
anything in the Contract Documents to the contrary, final payment shall not be made to Contractor until the
Owner has complied with § 38-26-107, CR5. and all claims, if any, have been resolved to the satisfaction
of the Owner.
ARTICLE 10

PROTECTION OF PERSONS AND PROPERTY
10.1

SAFETY PRECAUTIONS AND PROGRAMS

10.1.1 The Contractor shall be responsible for initiating, maintaining, and supervising all safety
precautions and programs in connection with the Work, including, but not limited to, implementing,
managing, and enforcing construction industry best practices and protocols for maintaining worker and
jobsite safety at the Project related to COVID-19.
10.1.2 Unless otherwise provided in the Contract Documents, in the event the Contractor encounters on
the site material reasonably believed to be asbestos or polychiorinated biphenyl (PCB) which has not been
rendered harmless, the Contractor shall immediately stop work in the area affected and report the condition
to the Owner in writing. The Work in the affected area shall not thereafter be resumed except by written
agreement of the Owner and Contractor, if in fact the material is asbestos or polychiorinated biphenyl (PCB)
and has not been rendered harmless. The Work in the affected area shall be resumed in the absence of
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asbestos or polychiorinated biphenyl (PCB) or when it has been rendered harmless, upon written direction
of Owner.
10.1.3 Unless otherwise provided in the Contract Documents, the Contractor shall not be required pursuant
to Article 7 to perform without consent any Work relating to asbestos or polychiorinated biphenyl (PCB).

10.2

SAFETY OF PERSONS AND PROPERTY

10.2.1 The Contractor shall take all necessary precautions for the safety of, and shall provide all necessary
protection to prevent damage, injury or loss to:
.1

all persons involved in or affected by the Work;

.2

all the Work and all materials and equipment to be incorporated therein, whether in storage
on or off the site, under the care, custody or control of the Contractor or any of his
subcontractors or sub-subcontractors; and

.3

other property at the site or adjacent thereto, including but not limited to trees, shrubs,
lawns, walks, pavements, roadways, structures, ditches, fences, gates, private property, and
utilities not designated for removal, relocation or replacement in the course of construction.

.4

The Contractor shall take all measures necessary to mitigate the impact of weather so that
the Project may continue on schedule. In no event shall the Owner be liable for extra costs
incurred on materials and any part of the Work due to the Contractor’s failing to take all
measures necessary to protect the Work from weather and the Contractor shall not be
entitled to such claims. Also, no extension of the Contract Time shall be allowed if the
Contractor is able to proceed with other Work related to the Project.

10.2.2 The Contractor shall give all notices and comply with all applicable laws, ordinances, rules,
regulations and lawful orders of any public authority bearing on the safety of persons or property, or their
protection from damage, injury or loss, including but not limited to, the Occupational Safety and Health
Act (OSHA), as applicable, and all governmental and quasi-governmental orders, resolutions, and decrees
in response to COVID-l9.
10.2.3 The Contractor shall erect and maintain, as required by existing conditions and progress of the
Work, all necessary safeguards for safety and protection, including posting danger signs and other
warnings against hazards, promulgating safety regLilations and notifying owners and users of adjacent
utilities of the safeguards and protections, and complying with the orders, resolutions, and decrees of all
federal, state and local governmental agencies, instrumentalities and authorities having jurisdiction over
the Project or Contractor, including, but not limited to, those pertaining to COVID-19.
10.2.4 The Contractor shall promptly remedy all damage or loss at its sole cost and expense (other than
damage or loss insured under Paragraph 11.3) to any property referred to in Clauses 10.2.1.2 and 10.2.1 .3
caused in whole or in part by the Contractor, any subcontractor, any sub-subcontractor, or anyone directly
or indirectly employed by any of them, or by anyone for whose acts any of them may be liable and for
which the Contractor is responsible under Clauses 10.2.1.2 and 10.2.1.3, except damage or loss attributable
to the acts or omissions of the Owner or anyone directly or indirectly employed by the Owner, or by anyone
for whose acts the Owner may be liable, and not attributable to the fault or negligence of the Contractor.
Utility locate services provided in the field by the Owner shall not be deemed an act or omission that relieves
Contractor of its responsibility hereunder. The foregoing obligations of the Contractor are in addition to
his obligations under Paragraph 3.5.
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10.2.5 The Contractor shall designate a responsible member of his organization at the site whose duty
shall be the prevention of accidents and the maintaining and supervising of safety precautions and programs.
This person shall be the Contractors superintendent unless otherwise designated by the Contractor in
writing to the Owner.
10.2.6 The Contractor shall not load or permit any part of the Work to be loaded so as to endanger its
safety, nor shall the Contractor subject any part of the Work or adjacent property to stresses or pressures
that will endanger it.

10.3

EMERGENCIES

10.3.1 In any emergency affecting the safety of persons or property, the Contractor shall act, at his
discretion, to prevent threatened damage, injury or loss. Any additional compensation or extension of time
claimed by the Contractor on account of emergency Work shall be determined as provided in Paragraph
4.3, Paragraph 8.3 and Article 7.

10.4

USE OF EXPLOSIVES, DRIVING OR REMOVAL OF PILES, WRECKING,
EXCAVATION WORK OR OTHER SIMILAR AND POTENTIALLY
DANGEROUS WORK

10.4.1 When the use of explosives, driving or removal of piles, wrecking, excavation work or other
similarly potentially dangerous work is necessary for the prosecution of the Work, the Contractor shall
exercise the utmost care so as not to endanger life or property and shall carry on such activities under the
supervision of properly qualified personnel, such potentially dangerous work shall not be undertaken unless
and until the Project Manager has authorized same.
10.4.2 Detonation of explosives by the Contract shall be by permit authorized by Owner. The following
information must be submitted to the Project Manager or to his or her designee thereof at least thirty (30)
days prior to the detonation of explosives:
.1

A graphic plan showing locations of proposed explosive use and improvements (including
structures, roadways, utilities, etc.) on the property, surrounding land uses, and
improvements on adjacent properties within a distance equal to 1000 feet plus the
maximum distance of vibration as specified in the report described below.

.2

A geotechnical report prepared by Colorado-registered professional engineer describing
the geology of the area and the irnpacs of explosive use in the area, including wave
attenuation and travel distance and potential impacts on improvements in the area.

.3

An analysis of alternatives to explosives, including safety, time, and monetary comparisons
of the alternatives.
The Contractor shall ensure that audible signals warning persons of danger will be given
before detonation of explosives.

.4

As a condition of permitting the detonation of explosives as part of the Work, the Developer or Contractor
shall submit to the Project Manager or to his or her designee thereof a certificate of insurance for coverage
of detonation of explosives in the minimum following amounts: $2,000,000 for property damage, each
accident; and $2,000,000 for public liability, bodily injury, single limit or equivalent, each accident. Owner
shall be named as an additional insured on the insurance policy.
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10.4.3 The Contractor shall be fully responsible for, and shall save and hold Owner harmless from, any
and all damages, claims, and for the defense of any actions against the Owner resulting from the prosecution
of such Work in connection with or arising out of the Contract Documents.
10.4.4 The Contractor shall notify each public utility company or other owner of property having
structures or improvements in proximity to the site of the Work, of his intent to perform potentially
dangerous work. Such notice shall be given sufficiently in advance to enable the companies or other owners
of property to take such steps as they may deem necessary to protect their property from injury. Such notice
shall not relieve the Contractor of responsibility for any damages, claims, or the defense of any actions
against the Owner resulting from the performance of such Work in connection with or arising out of the
Construction Contract.
10.4.5 All explosives shall be stored in a secure manner and all storage places shall be marked clearly
‘EXPLOSIVES KEEP OFF” and shall be in the care of competent watchmen at all times. The Contractor
shall also be required to obtain any permits which may be required by the South Metro Fire Rescue
Authority or other fire district having jurisdiction.
-

10.5

UNDERGROUND UTILITIES

10.5.1 Known Underground Utilities and other underground structures are shown on the Drawings only
to the extent such information has been made available to or discovered by the Owner. It is expected that
there may be discrepancies and omissions in the location and quantities of actual Underground Utilities and
other underground structures and those shown. This information is shown for the convenience of the
Contractor, but is not guaranteed to be either correct or complete, and all responsibility for the accuracy
and completeness thereof is expressly disclaimed by Owner. The Contractor shall, ahead of excavation,
confirm the location of all Underground Utilities and other underground structures so that they will not be
accidentally damaged by the construction operation. Contractor shall be responsible for contacting all utility
owners concerning location of all above ground utilities and Underground Utilities before proceeding with
the Work. Notwithstanding utility locate services that may be provided in the field by utility owners,
Contractor shall verify actual location, and Contractor remains solely responsible for any claims or damage
to Underground Utilities or other facilities or structures caused by excavating. Contractor is responsible for,
at no additional cost to the owner, potholing all existing Underground Utilities to be crossed or that may
otherwise affect their means and methods for constructing the Project prior to beginning any construction
on the Project.

ARTICLE 11
INSURANCE REQUIREMENTS
11.1

CONTRACTOR’S INSURANCE

The Contractor agrees to procure and maintain, at its own cost, a policy or policies of insurance sufficient
to insure against all liability, claims, demands, and other obligations assumed by the Contractor pursuant
to the Contract Documents, including but not limited to Paragraphs 3.13, 3.17 and 3.18 hereof, in addition
to any other insurance requirements imposed by the Contract Documents or by law. The Contractor shall
not be relieved of any liability, claims, demands, or other obligations assumed by reason of its failure to
procure or maintain insurance, or by reason of its failure to procure or maintain insurance in sufficient
amounts, durations or types.
11.1.1 Workers’ Compensation and Employer’s Liability Insurance. The Contractor shall procure and
maintain, at its own expense, valid Workers’ Compensation Insurance and Employer’s Liability Insurance
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throughout the entire term of its obligations to the Owner. A copy of the policy or signed certificate of
insurance shall be on file with the Owner at all times. Evidence of qualified self-insurance status may be
substituted for the Workers’ Compensation Insurance requirements of this paragraph.
11.1.1.1 The policy shall be appropriately endorsed to give a minimum of thirty (30) days’ notice of
cancellation or intention of non-renewal to the Owner.
11.1.1.2 Limits of liability for Worker’s Compensation Insurance shall be in conformance with the statutory
requirements of the Workers’ Compensation Laws of the State of Colorado. Limits of Employers Liability
Insurance shall be $1,000,000 per occurrence for bodily injuries, $1,000,000 per employee for bodily injury
by occupational disease, and $1,000,000 policy limit for bodily injuries by disease.
11.1.2 Comprehensive General Liability Insurance. The Contractor shall carry and maintain, at its own
expense, Comprehensive General Liability Insurance throughout the entire term of its obligations to the
Owner. A copy of the policy or a signed certificate of insurance shall be on file with the Owner at all times.
11.1 .2.1 The policy shall be appropriately endorsed to give all named parties a minimum of a thirty (30)
day notice of cancellation or intention to non-renew coverage or any material change or restriction of
coverage.
11.1.2.2 Limits of liability shall be a minimum of One Million Dollars ($1,000,000) each occurrence;
Bodily Injury and Property Damage combined, Two Million Dollars ($2,000,000) aggregate.
11.1.2.3 The following coverages shall be included in the policy:
.1

Premises, operations and elevators, including work let or sublet, to cover all claims for
bodily injury (including but not limited to death, disease or sickness) and damage or
destruction or loss of use of any tangible property.

.2

Products and completed operations.

.3

Broad form blanket contractual liability with all exclusions deleted.

.4

Personal injury liability.

.5

Explosions, collapse, and underground hazards.

.6

Broad form property damage endorsement.

.7

Incidental malpractice.

.8

Independent contractors.

11.1 .2.4 The products and completed operations coverage shall be maintained in effect for a period of six
(6) years after the date of final acceptance of the Work.
11 .1 .3 Comprehensive Automobile Liability Insurance. The Contractor shall carry and maintain, at its
own expense, Comprehensive Automobile Liability Insurance. A copy of a certificate of insurance shall
be on file with the Owner at all times. The policy shall contain a severability of interests’ provision.
11.1.3.1 The policy shall cover all owned or leased vehicles operated by the insured as well as coverage for
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all non-owned or hired vehicles used by the insured in the course of his operations.
11.1.3.2 The policy shall be appropriately endorsed to give a minimum of thirty (30) days notice of
cancellation or intent to non-renew to Owner.
11.1.3.3 The limits of liability shall be a minimum of One Million Dollars ($1,000,000) (combined single
limit).
11.1.4 Umbrella/Excess Liability Insurance. The Contractor shall carry and maintain, at its own expense,
an Umbrella (excess) Liability policy throughout the entire term of its obligations to the Owner. A copy of
the policy or a signed certificate of insurance shall be on file with the Owner at all times.
11.1.4.1 Policy shall be in excess of all underlying insurance including employer’s liability, written on a
follow form basis.
11.1.4.2 Policy shall not contain any exclusions for hazards, or contractual hazards.
11.1.4.3 Limits of liability shall be a minimum of Two Million Dollars ($2,000,000).
11.1.5 Owner’s Liability Insurance. The Contractor shall carry and maintain, at its own expense, an
Owners Liability policy in the name of the Owner.
11.1.5.1 Limits of liability shall be a minimum of Two Million Dollars ($2,000,000) in the aggregate.

11.2

ADDITIONAL NAMED INSURED

11.2.1 The Owner shall be named as an additional insured under the Contractor’s Automobile,
Commercial General, and Umbrella Liability coverages, and the Commercial General Liability additional
insured coverage shall include products and completed operations coverage. The Contractor’s Automobile,
Commercial General, and Umbrella Liability additional insured coverage shall be primary with respect to
claims made by the City.

11.3

BUILDER’S RISK/PROPERTY INSURANCE

11.3.1 The Contractor shall purchase and maintain property insurance upon the entire Work at the site to
the full insurable value thereof. Such insurance shall be in a company or companies against which the
Owner has no reasonable objection.
This insurance shall include the interests of the Owner, the Contractor, subcontractors and subsubcontractors in the Work as additional insureds, providing that such insurance is primary with respect to
claims made by the additional insureds, and be in the form of “all risk” insurance for physical loss or damage
with all exclusions deleted. If not covered under all risk insurance or otherwise provided in the Contract
Documents, the Contractor shall effect and maintain similar property insurance on portions of the Work
stored off the site or in transit when such portions of the Work are to be included in a Request for Payment
under paragraph 9.3.2.
11.3.1.1 The form of policy for this coverage shall be “Completed Value”. The coverage under this policy
shall include contemplated work and work in progress.
11.3.1.2 If by the terms of this insurance any mandatory deductibles are required, or if the Contractor
should elect, with the concurrence of the Owner, to increase the mandatory deductible amounts or purchase
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this insurance with voluntary deductible amounts, the Contractor shall be responsible for payment of the
amount of all deductibles in the event of a paid claim. If separate contractors are added as insureds to be
covered by this policy, the separate contractor shall be responsible for payment of appropriate parts of any
deductibles in the event claims are paid on their part of the Project.

11.4

GENERAL REQUIREMENTS

11.4.1 The Contractor shall file two (2) certified copies of all policies with the Project Manager before the
date of commencement of the Work. If the Owner is damaged by the failure of the Contractor to maintain
such insurance and to so notify the Owner, then the Contractor shall bear all reasonable costs properly
attributable thereto. The Owner reserves the right to request and receive a certified copy of any policy at
any time, and any and all endorsements to said policy.
11.4.2 All insurance policies and/or certificates of insurance required under the Contract Documents shall
be issued subject to the following stipulations by the Insurer:
.1

Underwriter shall have no right of recovery or subrogation against the Owner, it being the
intent of the parties that the insurance policy so effected shall protect both parties and be
primary coverage for any and all losses covered by the described insurance.

.2

The clause entitled Other Insurance Provisions contained in any policy including the
Owner as an additional insured shall not apply to the Owner.

.3

The insurance companies issuing the policy or policies shall have no recourse against the
Owner for payment of any premiums due or for any assessments under any form of any
policy.

.4

Any and all deductibles contained in any insurance policy shall be assumed by and shall
be the sole liability of the Contractor.

11 .4.3 Additional coverages or higher limits of liability may be required by the Owner should the scope
or nature of the work change during the course of the Construction Contract. All liability insurance and
builder’s risk/property insurance policies required by this Article shall specifically provide that all coverage
limits shall be exclusive of costs of defense, including attorneys’ fees.
11 .4.4 The Contractor shall be solely responsible for ensuring that all subcontractors or suppliers obtain
and maintain in force for the term of this Construction Contract insurance policies sufficient to meet the
minimum coverages required under the Contract Documents.
11.4.5 Nothing contained in this Article 11 shall be construed as limiting the extent of the Contractors
responsibility for payment of damages resulting from his operations under the Construction Contract.
Contractor agrees that he alone shall be completely responsible for procuring and maintaining full insurance
coverage to adequately insure against the risk attendant to the performance of this Construction Contract.
Any approvals of Contractors insurance coverages by the Owner or the Project Manager shall not operate
to the contrary.
11.4.6 The risk of loss to any property to be provided by Contractor to Owner pursuant to the Contract
Documents shall be upon the Contractor until said property has been finally accepted by Owner.
11.4.7 Nothing in this Article 11 shall be deemed or construed as a waiver of any of the protections to
which Owner may be entitled under the Constitution of the State of Colorado or pursuant to the Colorado
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Governmental Immunity Act, C.R.S.

§ 24-10-101,

et seq., as amended.

11 .4.8 The Contractor shall provide the certificates of insurance and all endorsements required under the
Contract Documents before commencing any Work. It shall be an affirmative obligation of Contractor
to provide written notice to the Owner within two (2) days of the cancellation of or substantive change
to any of the policies required herein and failure to do so shall constitute a breach of the Contract.
11 .4.9 All insurance required under the Contract Documents shall be obtained from financially responsible
insurance companies with a current Best’s Insurance Guide Rating of A- and Class VII or better, licensed
in the State of Colorado, and approved by the Owner, and shall be maintained until the Contractors Work
is accepted by the Owner. The Contractor shall provide the certificates of insurance required under the
Contract Documents before commencing any Work. The Owner may, in writing, specifically indicate its
approval or disapproval of each separate policy provided pursuant to the Contract Documents.
11.4.10 All policies under the Contract Documents that are scheduled to expire prior to the time the
Contractor’s Work is finally accepted by the Owner shall be renewed prior to the scheduled expiration date
and evidence of such renewal shall be submitted to the Owner for approval.
11.4. 11 If any of the policies required under the Contract Documents shall be or at any time become
unsatisfactory to the Owner as to form or substance, or if a company issuing any such policy shall be or at
any time become unsatisfactory to the Owner, Owner shall so advise Contractor who shall promptly obtain
a new policy, submit the same to the City for approval, and thereafter submit a certificate of insurance as
hereinabove provided.
11.4.12 All liability insurance and builder’s risk/property insurance policies required by this Article shall
be occurrence-based policies.

ARTICLE 12
UNCOVERING AND CORRECTION OF WORK
12.1

UNCOVERING OF WORK

12.1.1 If any portion of the Work should be covered contrary to the request of the Project Manager or
Owner or to requirements specifically expressed in the Contract Documents, it must, if required in writing
by the Project Manager, be uncovered for his observation and shall be replaced at the Contractors expense
without change in the Contract Time or Contract Sum.
12.1.2 If any other portion of the Work has been covered which the Owner or Project Manager has not
specifically requested to observe prior to being covered, the Project Manager or Owner may request to see
such Work and it shall be uncovered by the Contractor. If such Work is in accordance with the Contract
Documents, the cost of uncovering and replacement shall, by appropriate Change Order, be charged to the
Owner. If such Work is not in accordance with the Contract Documents, the Contractor shall pay such
costs unless the condition was caused by the Owner or a separate contractor, in which event the Owner
shall be responsible for the payment of such costs.

12.2

CORRECTION OF WORK

12.2.1 The Contractor shall promptly correct all Work rejected by the Project Manager as incomplete,
defective or as failing to conform to the Contract Documents whether observed before or after Substantial
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Completion and whether or not fabricated, installed or completed. The Contractor shall bear all costs of
correcting such rejected Work, including additional testing and inspections and compensation for any
additional services made necessary thereby.
12.2.2 In addition to the Contractor’s obligations under Paragraph 3.5, if, within one (1) year after the
Date of Substantial Completion of the Work or designated portion thereof or within one (1) year after
acceptance by the Owner of designated equipment or within such longer period of time as may be prescribed
by law or by the terms of any applicable special warranty required by the Contract Documents, any of the
Work is found to be defective or not in accordance with the Contract Documents, the Contractor shall
correct it promptly after receipt of a written notice from the Owner to do so unless the Owner has previously
given the Contractor a written acceptance of such condition. This period of one (1) year shall be extended
with respect to portions of Work first performed after Substantial Completion by the period of time between
Substantial Completion and the actual performance of the Work. This obligation shall survive acceptance
of the Work and termination of the Construction Contract. The Owner shall give such notice promptly after
discovery of the condition by the Owner.
12.2.3 The Contractor shall remove from the site all portions of the Work which are defective or non
conforming and which have not been corrected or accepted by the Owner.
12.2.4 If the Contractor fails to correct defective or nonconforming Work within a reasonable time, the
Owner may correct it in accordance with Paragraph 2.4.
12.2.5 If the Contractor does not proceed with the correction of such defective or non-conforming Work
within a reasonable time fixed by written notice from the Project Manager, the Owner may remove it and
may store the materials or equipment at the expense of the Contractor. If the Contractor does not pay the
cost of such removal and storage within ten (10) days thereafter, the Owner may upon ten (10) additional
days’ written notice sell such Work at auction or at private sale and shall account for the net proceeds
thereof, after deducting all the costs that should have been borne by the Contractor, including compensation
for any additional services made necessary thereby. If such proceeds of sale do not cover all costs which
the Contractor should have borne, the difference shall be charged to the Contractor and an appropriate
Change Order shall be issued. If the payments then or thereafter due the Contractor are not sufficient to
cover such amount, the Contractor shall pay the difference to the Owner.
12.2.6 The Contractor shall bear the cost of correcting destroyed or damaged construction, whether
completed or partially completed, of the Owner or separate contractors caused, in whole or in part, by the
Contractor’s correction or removal of Work which is defective or not in accordance with the requirements
of the Contract Documents.
12.2.7 Nothing contained in this Paragraph 12.2 shall be construed to establish a period of limitation with
respect to any other obligation which the Contractor might have under the Contract Documents, including
Paragraph 3.5 hereof, or under law or in equity. The establishment of the time period of one (1) year after
the Date of Substantial Completion or such longer period of time as may be prescribed by law or by the
terms of any warranty required by the Contract Documents relates only to the specific obligation of the
Contractor to correct the Work, and has no relationship to the time within which his obligation to comply
with the Contract Documents may be sought to be enforced, nor to the time within which proceedings may
be commenced to establish the Contractor’s liability with respect to his obligations other than specifically
to correct the Work.

12.3

ACCEPTANCE OF DEFECTIVE OR NON-CONFORMING WORK

12.3.1. If the Owner prefers to accept defective or nonconforming Work, he may do so instead of requiring
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its removal and correction, in which case a Change Order will be issued to reflect a reduction in the Contract
Sum where appropriate and equitable. Such adjustment shall be effected whether or not final payment has
been made.

ARTICLE 13
MISCELLANEOUS PROVISIONS
13.1

GOVERNING LAW

13.1.1 The Con struction Contract shall be governed by the law of the State of Colorado. Those provisions
of law applicable but discretionary because of the Owner’s status as a home-rule municipality shall be
binding at the Owner’s election.

13.2

SUCCESSORS AND ASSIGNS

13.2.1 The Owner and the Contractor each binds himself, his partners, successors, assigns and legal
representatives to the other party hereto and to the partners, successors, assigns and legal representatives of
such other party with respect to all covenants, agreements and obligations contained in the Contract
Documents. Neither party to the Construction Contract shall assign, sublet, or transfer (by operation of law
or otherwise) any interest in the Construction Contract without the prior written consent of the other. The
Contractor shall not assign the whole or any part of the Construction Contract or any monies due or to
become due thereunder without the prior written consent of the Owner and of the surety on the Contractors
bond. Any assignment without such written consent shall be void. A copy of such consent of surety,
together with a copy of the assignment, shall be filed with the Project Manager. In case the Contractor
assigns all or part of any monies due or to become due under the Construction Contract, the instrument of
assignment shall contain a clause substantially to the effect that it is agreed that the right of the assignee in
and to any monies due or to become due to the Contractor shall be subject to prior claims and liens of all
persons, firms and corporations for services rendered; for the payment of all laborers and mechanics for
labor performed; for the payment of all materials and equipment used or furnished and for payment of all
materials and equipment used or rented in the performance of the Work called for in the Construction
Contract; and for the payment of any liens, claims, or amounts due the Federal, State or local governments
or any of their funds. This restriction on assignment includes, without limitation, assignment of the
Contractors right to payment to its surety or lender.

13.3

WRITTEN NOTICE

13.3.1 Except as otherwise provided herein, all notices to be given hereunder shall be in writing, and may
be given, served, or made by depositing the same in the United States mail addressed to the party to be
notified, postpaid and registered or certified with return receipt requested, or by delivering the same in
person. Notice deposited in the mail in accordance with the provisions hereof shall be effective unless
otherwise stated in the Construction Contract from and after the fourth day next following the date deposited
in the mail, or when actually received, whichever is earlier. Notice given in any other manner shall be
effective only if and when received by the party to be notified. All notices to be given shall be sent to or
made at the last business address known to the party giving notice.

13.4

CLAIMS FOR DAMAGES

13.4.1 Should either party to the Construction Contract suffer injury or damage to person or property
because of any act or omission of the other party or of any of his employees, agents or others for whose
Page 48 of 53

Elf. 5.12.2020

acts he is legally liable, claim shall be made in writing to such other party within a reasonable time after
the first observance of such injury or damage. All claims by Contractor against Owner that are within the
scope of the Colorado Governmental Immunity Act, C.R.S. § 24-10-101, et seq., shall be subject to, and
brought in accordance with, the provisions of said Act.

13.5

PERFORMANCE, PAYMENT, MAINTENANCE AND WARRANTY BOND

13.5.1 The Contractor will be required, simultaneously with the execution of the Construction Contract,
to furnish a Performance, Payment, Maintenance and Warranty Bond, in an amount equal to one hundred
percent (100%) of the Contract Sum. Said bond shall be issued by a responsible surety approved by the
Owner and shall guarantee the faithful performance of the Construction Contract and the terms and
conditions herein contained and the maintenance of the proposed improvements in good repair according
to the terms contained in the Construction Contract. Accompanying the bond form shall be a “Power of
Attorney” authorizing the attorney in fact to bind the surety company and certified to include the date of
the bond. Such bond shall be on a form provided by the Owner.
13.5.2 The Contractor shall deliver said bond to the Project Manager no later than the date of execution
of the Construction Contract. If the Contractor fails or neglects to deliver the bond, as specified, he shall
be considered to have abandoned the Construction Contract and his bid security will be forfeited.

13.6

RIGHTS AND REMEDIES

13.6.1 The duties and obligations imposed by the Contract Documents and the rights and remedies
available thereunder shall be in addition to and not a limitation of any duties, obligations, rights and
remedies otherwise imposed or available by law. Such rights and remedies shall survive the acceptance of
the Work or any termination of the Contract Documents.
13.6.2 No action or failure to act by the Owner, Project Manager or Contractor shall constitute a waiver
of any right or duty afforded any of them under the Construction Contract, nor shall any such action or
failure to act constitute an approval of or acquiescence in any breach thereunder, except as may be
specifically agreed in writing.
13.6.3 In all actions by the Owner to enforce its rights and remedies hereunder, whether at law or equity,
the Owner, in addition to all other remedies, shall be entitled to recovery of its reasonable attorneys fees
and costs.
13.6.4 The Contractor agrees that the economic loss rule as set forth in the Toin of Alma v. Azco
Construction, Inc., 10 P.3d 1256 (Cob. 2000), shall not serve as a limitation on the Owner’s right to pursue
tort remedies in addition to other remedies it may have against the Contractor. Such rights and remedies
shall survive the acceptance of the Work or any termination of the Contract Documents. Contractor further
specifically waives all the provisions of Chapter 8 of Article 20 of Title 13, Colorado Revised Statues,
regarding defects in the Work under the Construction Contract.

13.7

TESTS AND INSPECTIONS

13.7.1 Tests, inspections, and approvals of portions of the Work required by the Contract Documents or
by laws, ordinances, rules, regulations, or orders of public authorities having jurisdiction shall be made at
an appropriate time. Unless otherwise provided, the Contractor shall make arrangements for such tests,
inspections, and approvals with an independent testing laboratory or entity acceptable to the Owner, or with
the appropriate public authority. The Contractor shall give the Project Manager and the Owner timely
notice of its readiness so the Project Manager and the Owner may observe such inspection, testing or
Page 49 of53

FIT. 5.12.2020

approval. The Contractor shall bear all costs of such inspections, tests or approvals.
13.7.2 If the Project Manager or public authority having jurisdiction determines that any Work requires
additional or special inspection, testing, or approval which paragraph 13.7.1 does not include, the Project
Manager may instruct the Contractor to order such additional or special inspection, testing or approval, and
the Contractor shall give notice as provided in paragraph 13.7.1. If such additional or special inspection or
testing reveals a failure of the Work to comply with the requirements of the Contract Documents, or if the
necessity of any such testing, inspection, or approval procedures arises out of the fault, neglect, or omission
of Contractor, the Contractor shall bear all costs of such testing, inspection, and approval procedures,
including compensation for any additional services made necessary by such failure; otherwise the Owner
shall bear such costs, and an appropriate Change Order shall be issued.
13.7.3 Required certificates of inspection, testing or approval, unless otherwise required by Contract
Documents, shall be secured by the Contractor and promptly delivered by him to the Project Manager.
13.7.4 If the Project Manager is to observe the inspections, tests or approvals required by the Contract
Documents, he will do so promptly and, where practicable, at the normal place of testing.
13.7.5 Tests or inspections conducted pursuant to the Contract Documents shall be made promptly to
avoid delay in the Work.

13.8

LITIGATION AND WORK PROGRESS

13.8.1 Unless otherwise agreed in writing, the Contractor shall carry on the Work and maintain its progress
during any litigation proceedings, and the Owner shall continue to make payments to the Contractor in
accordance with the Contract Documents.

13.9

EQUAL EMPLOYMENT OPPORTUNITY

13.9.1 In connection with the execution of this Construction Contract, the Contractor shall not
discriminate against any employee or applicant for employment because of race, religion, color, age, sex,
handicap, or national origin, if otherwise qualified. Such actions shall include, but not be limited to the
following: employment, upgrading, demotion or transfer; recruitment or recruitment advertising, lay-off or
termination, rates of pay or other forms of compensation; and selection for training including
apprenticeship.

13.10

COMMERCIAL DRIVER’S LICENSE SUBSTANCE SCREENING

13.10.1 The Contractor shall provide written assurance to the City that each driver that provides services
requiring a commercial driver’s license pursuant to this Construction Contract participates in an alcohol
and controlled substances testing program that meets the requirements of the Federal Motor Carrier Safety
Regulations found at 49 C.F.R. Part 382.

ARTICLE 14
TERMINATION OF THE CONTRACT
14.1

TERMINATION BY THE CONTRACTOR

14.1.1 The Contractor may terminate the Construction Contract if all of the Work is stopped for a
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continuous period of sixty (60) days through no act or fault of the Contractor or a subcontractor, subsubcontractor, or their agents or employees, or any other persons performing portions of the Work under
contract with the Contractor, for any of the following reasons:
.1

issuance of an order of a court or other public authority having jurisdiction, except as
provided below in this Section 14.1.1;

.2

an act of government, such as a declaration of national emergency, making material
unavailable;

.3

because the Project Manager has not issued a Certificate for Payment and has not notified
the Contractor of the reason for withholding certification as provided in paragraph 9.4.1,
or because the Owner has not made payment on a Certificate for Payment (without cause)
within the time stated in the Contract Documents; or

.4

if repeated suspensions, delays, or interruptions by the Owner as described in paragraph
14.3 constitute in the aggregate more than one hundred percent (100%) of the total number
of days scheduled for completion, or one hundred twenty (120) days in any three hundred
sixty-five (365) day period, whichever is less.

In addition, if all of the Work is stopped for a continuous period of ninety (90) days due to any governmental
or quasi-governmental orders, resolutions, or decrees related to COVID-19, and the cause of such Work
stoppage is not any act or fault of the Contractor or a subcontractor, sub-subcontractor, or their agents or
employees, or any other persons performing portions of the Work under contract with the Contractor, then
Contractor may terminate the Construction Contract.
14.1.2 If one of the above reasons exists, the Contractor may, upon fourteen (14) days’ advance written
notice to the Owner, terminate the Construction Contract, unless this reason is cured prior to the expiration
of the notice period. Contractor may recover from the Owner payment for Work properly executed in
accordance with Contract Documents (the basis for such payment shall be as provided in the Construction
Contract) and payment for costs directly related to work thereafter performed by Contractor in terminating
such work, including reasonable demobilization and cancellation charges. The Owner shall not be
responsible for damages for loss of anticipated profits on work not performed on account of any termination
described in paragraphs 14.1.1 and 14.1.2.

14.2

TERMINATION BY THE OWNER FOR CAUSE

14.2.1 The Owner may terminate the Construction Contract if the Contractor:
.1
.2

.3
.4
.5

refuses or fails to supply, in a timely manner, enough properly skilled workers or proper
materials or equipment;
fails to make payment to subcontractors or suppliers for materials, equipment, or labor in
accordance with the respective agreements between the Contractor and the subcontractors
or suppliers;
disregards laws, ordinances, rules, regulations, or orders of the City or other governmental
entity having jurisdiction;
disregards the instructions of Owner when such instructions are based on the requirements
of the Contract Documents;
is adjudged a bankrupt or insolvent, or makes a general assignment for the benefit of
Contractor’s creditors, or a trustee or receiver is appointed for Contractor or for any of its
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.6

property, or files a petition to take advantage of any debtors act, or to reorganize under
bankruptcy or similar law; or
otherwise does not fully comply with the Contract Documents.

14.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or
remedies of the Owner and after giving the Contractor and Contractor’s surety, if any, seven (7) days’ written
notice, (except in cases of emergency as reasonably determined by Owner), terminate the services of the
Contractor and may:
.1

take possession of the site and project and of all materials, equipment, tools, and
construction equipment and machinery thereon owned, rented, or leased by the Contractor;
and

.2

finish the Work by whatever method the Owner may deem expedient.

14.2.3 When the Owner terminates the Construction Contract for one (1) of the reasons stated in paragraph
14.2.1, the Contractor shall not be entitled to receive further payment until the Work is finished.
14.2.4 To the extent the costs of completing the Work, including compensation for additional professional
services and expenses, exceed those costs which would have been payable to Contractor to complete the
Work except for Contractor’s default, Contractor will pay the difference to Owner, and this obligation for
payment shall survive termination of the Construction Contract.
14.2.5 In addition to Owner’s right to remove Contractor from any part of the Work pursuant to the
Contract Documents, Owner may, at any time, at will and without cause:
.1
terminate the Construction Contract for convenience prior to commencement of the Work,
provided that Owner shall not exercise this right unreasonably;
terminate the Construction Contract if, after the Work has commenced, the Work is delayed
.2
for a continuous period of seventy-five (75) days due to any governmental or quasi-governmental
orders, resolutions, or decrees related to COVID-19; or
terminate any part of the Work or any subcontract or all remaining Work for any reason
.3
whatsoever by giving written notice to Contractor specifying the part of the Work or subcontract
to be terminated and the effective date of termination. Contractor shall continue to prosecute the
part of the Work not terminated, if any. For the remainder of the Work, the Contract Documents
shall remain in full force and effect.
14.2.6 In the event of termination pursuant to paragraph 14.2.5.1, Owner shall pay Contractor an amount
equivalent to Contractor’s reasonable cost of demobilization and cancellation charges as the sole amount
due to Contractor in connection with the Construction Contract. In the event of termination pursuant to
paragraph 14.2.5.2, Owner shall pay as the sole amount due to Contractor in connection with the
Construction Contract the sums due for Work properly executed in accordance with Contact Documents to
date, including allowable profit and overhead (except retainage sums shall not be paid prior to one hundred
twenty (120) days following the date of termination). In the event of termination pursuant to paragraph
14.2.5.3, Owner shall pay as the sole amount due to Contractor in connection with the Construction Contract
the following: (i) sums due for Work properly executed in accordance with Contact Documents to date,
including allowable profit and overhead (except retainage sums shall not be paid prior to one hundred
twenty (120) days following the date of termination); (ii) reasonable cost of demobilization and cancellation
charges; and (iii) as additional and special consideration for this provision, a profit for underperformed
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work equal to one-half percent (0.5%) of the cost of the Work actually performed to date.
14.2.7 Upon a determination by a court of competent jurisdiction that the termination of Contractor
pursuant to paragraph 14.2.1 was wrongful, such termination will be deemed converted to a termination for
convenience pursuant to paragraph 14.2.5 and Contractor’s remedy for wrongful termination shall be
limited to the recovery of the payments permitted for termination for convenience as set forth in paragraph
14.2.6.

14.3

SUSPENSION BY THE OWNER FOR CONVENIENCE

14.3.1 In addition to Owner’s right to suspend, delay, or interrupt Contractor from any part of the Work
pursuant to the Contract Documents, Owner may, at any time, at will and without cause, suspend, delay, or
interrupt all or any part of the Work or any subcontract for all or any part of the work for any reason
whatsoever for such period of time as the Owner may determine by giving written notice to Contractor
specifying the part of the Work or subcontract to be suspended, delayed, or interrupted and the effective
date of such suspension, delay, or interruption. Contractor shall continue to prosecute the part of the Work
not suspended, delayed, or interrupted and shall properly protect and secure the part of the Work so
suspended, delayed, or interrupted. If any part of the Work or subcontract is so suspended, delayed, or
interrupted, Contractor shall be entitled to payment of reasonable standby fees (or at Owner’s option,
payment for demobilization and subsequent remobilization) and of costs directly associated with protecting
and securing the affected Work; provided, however, that payment by Owner of any such fees and costs
shall not be required for any suspension, delay, or interruption in Contractor’s performance of the Work
resulting from an order, resolution, or other decree by the City Council or City Manager of Cherry Hills
Village that is issued in response to COVID-19. Further, no payment shall be made by Owner, however,
to the extent that such Work or subcontract is, was, or could have been suspended, delayed, or interrupted
under the Contract Documents or an equitable adjustment is made or denied under another provision of the
Construction Contract. In case of such suspension, delay, or interruption, Owner will issue a Construction
Change Directive or authorize a Change Order making any required adjustment to the Date of Substantial
Completion or the Contract Sum. For the remainder of the Work, the Contract Documents shall remain in
full force and effect.
14.3.2 The rights and remedies of Owner under this Paragraph 14.3 shall be non-exclusive, and shall be
in addition to all the other remedies available to Owner at law or in equity.
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III.

FORM OF BID

Bidder:T(eC1
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City of Cherry Hills Village Project No. 202 1-002
This Bid is dated
To:

0? I I

()

1

,

1

The City of Cherry Hills Village, State of Colorado.

BASE BID
Description

Item #

Estimated Quantity

1

E. Belleview Ave

60 Cubic Yards

2

S. University Blvd

32 Cubic Yards

E. Hampden Ave

25 Cubic Yards

3

-

Unit

Unit Cost

IL—

7 SI)
72
1 35

Cost Extended

°-

-

Total Base Bid

14

‘OO

L

1,

3?

J’’Y

35

Summary of Work: Item #1, Remove and replace approximately 480 feet x 10 foot wide sidewalk at
4 inches depth with residential fiber additive.
Item #2, Remove and replace approximately 320 feet x 8 foot wide average sidewalk at 4 inch depth
with residential fiber additive.
Item #3, Remove and replace approximately 200 feet x 10 foot wide sidewalk at 4 inch depth with
residential fiber additive.
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All concrete replaced must have residential fiber added at the batch plant. All areas for concrete
removal and replacement will be pre-marked by the Project Manager. ALL IRRIGATION and
egregious landscape damage, including adjoining sidewalks, will be the responsibility of the Contractor
for repair. All minor landscape repairs will be the responsibility of the City. All utility locates will be
the responsibility of the Contractor. All Traffic Control, Road Closures, Detours and Flaggers at these
locations will be the responsibility of the Contractor. A Pre-Bid Tour is strongly recommended.
The City of Cherry Hills Village reserves the right to delete portions or quantities of this Bid /Project at
anytime.
All Permits required to work on CDOT / State Highways will be the Contractor’s responsibility to
obtain.
The above quantities are estimates only. It is the Contractor’s responsibility to view the proposed
construction project sites at their discretion prior to bidding. A City representative can be available
Monday through Thursday for a Pre-Bid project tour per appointment. Appointments must be
scheduled 48 hours in advance. Contact Project Manager, Ralph Mason, 303-783-2741 for
appointments.
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CITY OF CHERRY HILLS VILLAGE
CoLoIDo

2450 E. Quincy Avenue
Cherry Hills Village, CO 80113
www.cherryhillsvillage.com

City Hall
Telephone 303-789-2541
FAX 303-761-9386

ITEM: 8a

MEMORANDUM

TO:

HONORABLE MAYOR STEWART AND MEMBERS OF THE CITY COUNCIL

FROM:

MICHELLE TOVREA, CHIEF OF POLICE

SUBJECT: PUBLIC HEARING COUNCIL BILL 3, SERIES 2021; A BILL FOR AN
ORDINANCE REPEALING AND RE-ENACTING ARTICLE I OF CHAPTER 8
OF THE CHERRY KILLS VILLAGE MUNICIPAL CODE ENTITLED MODEL
TRAFFIC CODE CONCERNING VEHICLES AND TRAFFIC, ADOPTING BY
REFERENCE THE 2020 EDITION OF THE MODEL TRAFFIC CODE FOR
COLORADO, WITH CERTAIN AMENDMENTS, AND ADOPTING
PENALTIES FOR VIOLATION THEREOF (SECOND AND FINAL READING)
-

DATE:

APRIL 20, 2021

ISSUE
Shall City Council approve Council Bill 3, Series 2021, to adopt by reference the 2020 Model
Traffic Code on second and final reading (Exhibit A)?
DISCUSSION
Cherry Hills Village (“City”) previously adopted by reference the 2010 edition of the Model
Traffic Code for Colorado (“MTC”). The State, through the Colorado Department of
Transportation, has updated the MTC with a 2020 edition. Council Bill 3, Series 2021
(“Ordinance”) is proposed to adopt the 2020 edition of the MTC by reference to stay current with
changes in traffic regulations, providing uniformity and consistency in the regulation of traffic.

I.

Process for adoption of codes by reference

Because Colorado local governments are permitted to adopt the Model Traffic Code by
reference, rather than setting it out in the Municipal Code in its entirety, a different process
governs adoption of the proposed Ordinance. Section 31-16-203 of the Colorado Revised
Statutes requires the following procedures to adopt codes by reference:
Two readings of the ordinance and a public hearing on second reading; and
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•

Publication of notice in a newspaper of general circulation in the municipality once no
more than 15 days prior to the public hearing and once no more than 8 days prior to the
public hearing. Notice of tonight’s public hearing was published in the April
and April
8th
issues of the Villager Newspaper.

Council Bill 3, Series 2021 was approved on first reading at the March 16, 2021 City Council
meeting with no changes.
II. Ordinance overview
The Ordinance adopts the 2020 Model Traffic Code, which is designed to ensure that basic
driving rules are uniform statewide for the protection of Colorado drivers and pedestrians. The
2020
is
MTC
available
here:
https://w\vw.codot.ov/_ihiaiv/i rai1’ic/tialIic-muniiJs
Local authorities
are also authorized to amend the MTC to tailor it to local needs and practices. The Ordinance
removes certain redundancies from the prior MTC adoption and retains the following changes
from the City’s prior adoption of the MTC:
1 Detailed provisions relating to operation of red-light cameras for traffic enforcement,
including evidentiary limitations in accordance with state law and summons and
complaint for violations;
Although the MTC provides general authority for red-light cameras for traffic
enforcement, this provision includes more detail in case the City decides to utilize
red light cameras in the future.
2. Authority of police officers to direct traffic in emergency situations;
3. Stricter wheel and axle load limits and gross vehicle and load weight restrictions, and
possibility to post official signs with different weight limits;
4. Provision making it a violation to turn right into any other lane than the right-most lane of
the road onto which the turn is made unless double-turn lanes are clearly marked;
5. Parking restrictions prohibiting the following:
• Parking vehicles in a roadway for painting, servicing, or repairs except as
necessitated by emergency;
• Parking vehicles in a roadway for advertising;
• Parking trucks weighing over 25,000 pounds in a roadway for more than 30
minutes between 6 p.m. and 7 am.;
• Parking semi-trailers (as defined in the MTC) in a roadway unless attached to a
truck tractor;
• Parking vehicles on private property or anywhere in the City to display for sale;
• Parking any vehicle in such a way that it interferes with the free movement of
vehicular traffic or proper street or highway maintenance;
• Parking a vehicle or leaving a vehicle standing on private property for purposes of
loading and unloading on private property without the express or implied consent
of the property owner;
• Parking travel homes in a front yard or any roadway or alley for longer than 24
hours unless screened from view from public thoroughfares
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6. If a vehicle is parked in violation of the MTC as adopted, the owner of the vehicle is
presumed to be responsible for such violation; and
7. Deletion of MTC penalty provisions in MTC Sections 1406(5) and 1701.
• This change allows the City discretion in setting its own fines for violations, as
authorized by state statute.
In addition, the following changes are proposed:
1. Deletion of references to Class 1 and 2 and Class A and B offenses.
• Class references are related to penalty amoimts. This change is necessary to
avoid confusion in conjunction with the deletion of MTC penalty provisions
above.
2. Municipal provisions relating to persons arrested for MTC violations.
3. Municipal provisions relating to summons and complaint for traffic violations.
• Although this change largely carried over from the City’s prior adoption, the
revised Section 1707 removes inapplicable references to Arapahoe County Court
and clarifies that citations should cite alleged MTC violations, rather than state
law violations.
Violation
4.
and penalty provisions subject to the general penalties provision in Municipal
Code Section 1-4-20.
• The City’s prior MTC adoption revised Section 1701 of the MTC, ‘which includes
fines, and set out specific fine amounts. This revision clarifies that fine amounts
must be within the parameters of the general penalty provision in § 1-4-20 of the
Municipal Code, which sets an outer limit of $2,650 for fines.
STAFF RECOMMENDATION
Staff is recommending approval on second and final reading of Council Bill 3, Series 2021
concerning the adoption of the 2020 edition of the Model Traffic Code for Colorado, with noted
revisions.
RECOMMENDED MOTION
“I move to approve Council Bill 3, Series 2021; A Bill for an Ordinance of the City of Cherry
Hills Village Repealing and Re-enacting Article 1 of Chapter 8 of the Cherry Hills Village
Municipal Code Entitled Model Traffic Code Concerning Vehicles and Traffic, Adopting by
Reference the 2020 Edition of the Model Traffic Code for Colorado, with Certain Amendments,
and Adopting Penalties for Violations Thereof on second and final reading.”
ATTACHMENTS
Exhibit A:
Council Bill 3, Series 2021

___________
___________
_______
____

EXHIBIT A

COUNCIL BILL 3
SERIES OF 2021

INTRODUCED BY
SECONDED BY

A BILL FOR AN ORDINANCE
OF THE CITY OF CHERRY HILLS VILLAGE
REPEALING AND RE-ENACTING ARTICLE I OF CHAPTER 8 OF THE CHERRY HILLS
VILLAGE MUNICIPAL CODE ENTITLED MODEL TRAFFIC CODE CONCERNING VEHICLES
AND TRAFFIC, ADOPTING BY REFERENCE THE 2020 EDITION OF THE MODEL
TRAFFIC CODE FOR COLORADO, WITH CERTAIN AMENDMENTS, AND ADOPTING
PENALTIES FOR VIOLATIONS THEREOF
WHEREAS, the City of Cherry Hills Village (“City”) is a home rule municipal corporation
organized in accordance with Article XX of the Colorado Constitution; and

WHEREAS, pursuant to its home rule authority and C.R.S. § 31-15-401 and 42-411 0(1)(b), the City is authorized to adopt and enforce police power regulations in furtherance of
the health, safety, and welfare of its citizens, and specifically, to adopt a model traffic code that
encompasses the rules of the road and vehicle requirements set forth in Article 4 of Title 42,
C.R.S.; and
WHEREAS, the City is authorized to adopt any appropriate Colorado statute or any
standard published codes pursuant to Section 4.6 of the City’s Charter and C.R.S. § 31-16-201
et seq.; arid
WHEREAS, the City Council of Cherry Hills Village previously adopted by reference the
2010 edition of the Model Traffic Code for Colorado, as amended and codified in Article I of
Chapter 8 of the Cherry Hills Village Municipal Code; and
WHEREAS, the State of Colorado Department of Transportation has promulgated a 2020
edition of the Model Traffic Code for Colorado (hereinafter “2020 Model Traffic Code”), which the
City Council desires to adopt to remain consistent with changes in the Model Traffic Code; and
WHEREAS, the City’s Police Department has reviewed and recommends adoption of the
2020 Model Traffic Code, as amended herein; and
WHEREAS, the City Council hereby finds that adoption of the 2020 Model Traffic Code is
necessary for the protection of the health, safety, and welfare of the public and desires to adopt
such code by reference, as amended and set forth herein, and to adopt penalties for violations
thereof; and
WHEREAS, prior to adoption of this Ordinance, a public hearing was duly noticed and
held as required by law.
NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF CHERRY HILLS
VILLAGE, COLORADO, ORDAINS:
Section 1. Article I of Chapter 8 of the Cherry Hills Village Municipal Code, entitled
“Model Traffic Code,” is hereby repealed in its entirety and re-enacted to read as follows:
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ARTICLE I

-

Sec. 8-1-10.

Model Traffic Code
-

Short title.

This Article may be known and cited as the Model Traffic Code.
Sec. 8-1-20.

-

Adoption.

Pursuant to Title 31, Article 16, Parts 1 and 2 (Section 31-16-101, et seq., and Section 3116-201, et seq.), C.R.S., there is hereby adopted by reference the 2020 edition of the Model
Traffic Code, promulgated and published as such by the Colorado Department of Transportation,
Safety and Traffic Engineering Branch, 2829 West Howard Place, Denver, CO 80204. The subject
matter of the Model Traffic Code relates primarily to comprehensive traffic control regulations for
the City. The purpose of this Article and the Model Traffic Code adopted herein is to provide a
system of traffic regulations consistent with state law and generally conforming to similar
regulations throughout the State. At least three (3) copies of the Model Traffic Code adopted
herein are now filed in the office of the City Clerk and may be inspected during regular business
hours.
Sec. 8-1-30.

-

Deletions and amendments.

The 2020 edition of the Model Traffic Code is adopted as if set out at length, save and
except the sections or subsections that shall be subject to the following amendments and
additions:
(1) All references to Class 1 and 2 and Class A and B are hereby deleted.
(2) Because Section 110.5 of the Model Traffic Code is codified in state law as Section 42-4110.5, CR5., Section 110.5 of the Model Traffic Code is hereby deleted and replaced to
read in full as follows:
110.5. Red-light cameras.
(1) The City is hereby authorized to use red-light cameras at signalized intersections
within the City to detect violations of Section 603 of the Model Traffic Code.
(2) As used in this Section:
(a) ‘Red-light camera’ means a device operated by a peace officer that is placed in a
fixed location at a signalized intersection and that is programmed to automatically
produce a photograph of any vehicle whose driver has violated Section 603 at
that intersection; and
(b) ‘Peace officer’ means an officer of the Police Department or a contractor
designated by the City.
(3) The photograph produced by a red-light camera shall depict the vehicle’s location,
license plate and driver. Printed on the photograph shall be the date of the violation,
the approximate time of the violation and the approximate location of the violation.
(4) When a peace officer, based on evidence obtained in whole or part by means of a redlight camera, has probable cause to believe that a vehicle has been driven in violation
of Section 603, the peace officer may issue, or cause to be issued through a contractor
designated by the City, a summons and complaint charging the person in whose name
the vehicle is registered with a violation of Section 603. If, however, the vehicle is
registered in more than one person’s name, the summons and complaint shall be
Council Bill 3, Series 2021
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issued to the registrant who the issuing peace officer determines, under all the facts
and circumstances, was the person most likely depicted in the photographs produced
by the red-light camera. The summons and complaint shall contain the signature, or
reasonable facsimile thereof, of the peace officer issuing the summons and complaint.
(5) To obtain personal jurisdiction in the Municipal Court over the charged person, a copy
of the summons and complaint must be personally served upon the charged person,
or, in lieu of such personal service, by leaving a copy of the summons and complaint
at the charged person’s usual place of abode with some person over the age of
eighteen (18) years residing therein, or by mailing a copy to the charged person’s last
known address by certified mail, return receipt requested, within ninety (90) days after
the alleged violation occurred and not less than five (5) days prior to the time the
charged person is required, pursuant to the summons and complaint, to appear in
court. The person charged may waive service of the summons and complaint by
voluntarily submitting to the Municipal Court’s jurisdiction through payment of a fine or
other affirmative act constituting a waiver of service.
(6) When a person is served with a summons and complaint under this Section, the person
shall:
(a) If admitting the charge, complete the summons and complaint form by providing
his or her driver’s license number and other information requested in the form,
and return the completed form, together with payment of the fine assessed, to
the Municipal Court on or before the time specified in the summons and
complaint for the charged person to appear; or
(b) If contesting the charge, appear on the date and time specified in the summons
and complaint for arraignment.
(7) Proof that a particular vehicle violated Section 603 as detected by a red-light camera
and as shown by the photographs produced by the red-light camera, together with
proof that the particular vehicle is registered in the charged person’s name, shall raise
the evidentiary presumption and constitute prima fade evidence of the fact that the
charged person was the person driving the vehicle depicted in the photograph.
However, such evidence and presumption may be rebutted by the presentation of any
probative and competent evidence that the charged person was not the driver shown
in the photograph. The City may not require a registered owner of a vehicle to disclose
the identity of a driver who was detected by the use of the red-light camera. However,
the owner may be required to submit evidence that the owner was not the driver at the
time of the alleged violation.
(8) In any proceeding under this Section, any photograph produced by a red-light camera
concerning the violation shall be admissible in court as prima fade evidence of a
violation of Section 603, provided that the peace officer who activated and tested the
red-light camera prior to the photographs being taken testifies as to the placement of
the red-light camera and the accuracy of the scene depicted in the photographs, and
further testifies that he or she tested the red-light camera for proper operation within a
reasonable period of time both before and after the taking of the photographs. Also, to
be admissible, the photographs must be of a sufficient quality to permit identification
of the driver of the vehicle.
(9) In any proceeding under this Section, the Municipal Court may impose as an additional
cost the cost of service of the summons and complaint upon the defendant if such
service is effected through either certified mail or personal service. If the defendant is
Council Bill 3, Series 2021
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personally served, the Municipal Court may only charge the actual costs of service
that shall be no more than the amount usually charged for civil service of process.
(10) The maximum penalty for a violation of Section 603 that is detected by a red-light
camera shall be seventy-five dollars ($75.00), including surcharges, court costs, or
any other charges the court may impose.
(11) The City shall not report to the Department of Revenue: (i) any conviction or entry of
judgment; or (ii) for purposes of section 42-2-107(5) or 42-2-118(3), C.R.S., any
outstanding judgment or warrant based on a violation of Section 603, which was
detected exclusively by means of a red-light camera.
(12) The City shall post a sign in accordance with section 42-4-110.5, C.R.S. in a
conspicuous place at a reasonable distance before the area in which the red-light
camera is to be used, notifying the public that a red-light camera is in use immediately
ahead.
(13) If a driver fails to pay a penalty imposed for a violation detected using a red-light
camera, the City shall not attempt to enforce such a penalty by immobilizing the driver’s
vehicle.
(3) Section 115, entitled, “Information on traffic law enforcement collection profiling annual
report -repeal” is hereby deleted and replaced with the following Section 115 to read as
follows:
-

-

-

115. Authority of Police Department officers.
Officers of the Police Department, or such special officers as are assigned by the Chief of
Police, are hereby authorized to direct all traffic by voice, hand or signal in conformance
with state traffic laws and this Code, provided that, in the event of fire or emergency or to
expedite traffic or protect pedestrians, officers of the Department, and other special
officers as are assigned by the Chief of Police, may direct traffic as conditions may require
notwithstanding the provisions of the state traffic laws or this Code.
(4) Subsections 507(2)(b), 507(2)(b.5) and 507(2)(c) of the Model Traffic Code are hereby
amended to read as follows:
507. Wheel and axle loads.
(2)(b)

Except as provided in paragraph (b.5) of this subsection (2), when the wheel
attached to a single axle are equipped with pneumatic tires, eighteen thousand
(18,000) pounds.

(2)(b.5) When the wheels attached to a single axle are equipped with pneumatic tires
and the vehicle is a digger derrick or bucket boom truck operated by an electric
utility on a highway, nineteen thousand (19,000) pounds.
(2)(c)

When the wheels attached to a tandem axle are equipped with pneumatic tires,
thirty thousand (30,000) pounds

(5) Subsection 508(1 )(a.5) is hereby added to the Model Traffic Code to read as follows:
508. Gross weight of vehicles and loads.
(1)(a.5) The gross weight of a vehicle having three or more axles shall not exceed fortysix thousand (46,000) pounds.
(6) A new Section 513 is hereby added to the Model Traffic Code adopted in this Article to
read as follows:
Council Bill 3, Series 2021
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513. Weight limits on certain streets or parts thereof.
When official signs are erected giving notice thereof, no person shall operate any vehicle
with a weight limit in excess of the amounts specified on such signs at any time upon any
of the streets or parts thereof or upon any of the bridges or viaducts.
(7) Subsection 901 (1)(a) of the Model Traffic Code is hereby amended to read in full as
follows:
901. Required position and method of turning.
(1)(a) Right turns. Both the approach for a right turn and the right turn shall be made
as close as practicable to the right-hand curb or edge of the roadway. Unless
double-turn lanes are clearly marked by official signs, it shall be unlawful for the
driver of a vehicle to make a right turn into any traffic lane other than the right
most lane of traffic of the road onto which the turn is made.
(8) A new Section 1214 is hereby added to the Model Traffic Code to read as follows:
1214. Parking for certain purposes prohibited.
(1) No person shall park a vehicle upon a roadway for the principal purpose of:
(a) Painting, servicing or repairing such vehicle except repairs necessitated by an
emergency; or
(b) Displaying advertising.
(2) As used in this section, the term ‘semi-trailer’ and the term ‘laden truck tractor’ shall
have the meaning as set forth in the Model Traffic Code adopted in this Article.
(3) No laden truck tractor with a total gross vehicle weight of twenty-five thousand (25,000)
pounds or more or any truck tractor shall be parked on any street in the City for more
than thirty (30) minutes between the hours of 6:00 P.M. and 7:00 AM.
(4) It shall be unlawful for any person to park or store any semi-trailer in or upon any public
street or highway in the City when such semi-trailer is not attached to a truck tractor.
(5) Vehicles for sale.
(a) No person shall park a vehicle upon private property for the principal purpose of
displaying such vehicle for sale.
(b) It shall be unlawful for the owner of any property located within Cherry Hills
Village to allow vehicles owned by others to be parked on such property for the
principal purpose of being offered for sale.
(c) Whenever a parked vehicle displays a sign or message indicating that it is being
offered for sale, such display shall be prima facie evidence that the vehicle is
parked for the principal purpose of being displayed for sale.
(d) For purposes of this section 1203(5) only, the term ‘vehicle’ shall include any
device capable of being moved from place to place upon wheels or tracks, as
well as devices capable of being moved on or through water or air, such as boats
and airplanes.
(e) No person shall park a vehicle upon a roadway, street, alley, sidewalk or sidewalk
area, in a park or in any publicly owned parking area within Cherry Hills Village
for the principal purpose of displaying such vehicle for sale.
Council Bill 3, Series 2021
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(6) No person shall park any vehicle upon a street or highway in such a manner or under
such conditions as to interfere with the free movement of vehicular traffic or proper
Street or highway maintenance.
(7) It shall be unlawful for any person to park or stand a vehicle, whether occupied or
not, other than temporarily for the purpose of, and while actually engaged in, loading
or unloading in a private driveway or on private property without the express or
implied consent of the owner or person in lawful possession of such driveway or
property.
(8) Parking of travel homes.
(a) It shall be unlawful for any person to park or store one or more travel homes in
the front yard area of property or on any public street, highway, road, alley or
other right-of-way for a period of time in excess of twenty-four (24) hours. It is
lawful to park or store travel homes, trailers or boats in other areas of the
property if they are screened from view from public thoroughfares. Screening
may be in the form of fencing, landscaping or other opaque materials. For
purposes of this section, ‘travel home’ shall mean and shall include, but not be
limited to, a vehicular portable structure built on a chassis, either towed or selfpropelled, designed to be used as a temporary dwelling for travel and
recreational purposes, having a body width not exceeding eight (8) feet.
(b) It shall be unlawful for any person to relocate or otherwise move a travel home to
a new location from the travel home’s original parked location in an attempt to
circumvent or evade the provisions of (8)(a) above.
(9) A new Section 1215 is hereby added to the Model Traffic Code adopted in this Article to
read as follows:
1215. Presumption in reference to illegal parking.
In any prosecution charging a violation of any provision of this Model Traffic Code
governing the stopping, standing or parking of a vehicle, proof that the particular vehicle
described in the complaint was parked in violation of any such regulation, together with
proof that the defendant named in the complaint was at the time of such parking the
registered owner of such vehicle, shall constitute in evidence a prima facie presumption
that the registered owner of such vehicle was the person who parked or placed such
vehicle at the point where, and for the time during which, such violation occurred.
(10) Section 1406(5) of the Model Traffic Code is hereby deleted.
(11) Section 1701 of the Model Traffic Code is hereby deleted.
(12) Section 1705 of the Model Traffic Code is deleted and replaced with the following:
1705. Person arrested for violation.
Whenever any person is arrested by a police officer for any violation of this code, the
Cherry Hills Village Police Department will follow its policies and procedures and this code
as they pertain to summons and complaint and bond issues.
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(13) Section 1707 of the Model Traffic Code is deleted and replaced with the following:
1707. Summons and complaint for traffic violations.
(1) Whenever a person commits a violation of this Article or any statute and such person
is not required by the provisions of section 1705 to be arrested and taken without
unnecessary delay before a municipal judge, the peace officer may issue and serve
upon the defendant a summons and complaint which shall contain the name and
address of the defendant, the license number of the vehicle involved, if any, the
number of the defendant’s driver’s license, if any, a citation of the Model Traffic Code
section alleged to have been violated, a brief description of the offense, the date and
approximate location thereof, and the date the summons and complaint is served on
the defendant; shall direct the defendant to appear in or otherwise respond to the City
Municipal Court, at a specified time and place; shall be signed by the peace officer;
and shall contain a place for the defendant to execute a written promise to appear at
the time and place specified in the summons portion of the summons and complaint.
(2) The City of Cherry Hills Village may offer or extend to a defendant the opportunity for
the defendant to pay a penalty assessment for a non-criminal traffic infraction prior to
the date and time scheduled for the defendant’s appearance in the City Municipal
Court. Whenever a penalty assessment is made available for a traffic infraction, the
defendant shall be required to execute a signed acknowledgment of guilt and shall
pay the penalty prescribed by the City within a specified period of time, as well as
provide such other information as may be required by the City. Payment of a penalty
assessment notice by the person to whom the notice is tendered shall constitute an
acknowledgement of guilt by such person of his or her violation of the offense stated
in such notice and shall be deemed a complete satisfaction for the violation, and the
City, upon accepting the prescribed fine, shall issue a receipt to the violator
acknowledging payment thereof, if requested
(14) Subsection (3) of Section 1709 is hereby deleted.
Sec. 8-1-40.

-

Application.

This Article shall apply to every highway, street, road, avenue, alley, sidewalk, driveway, park
and to every other public place or public parking area, either within or outside of the corporate
limits of the City, the use of which the City has jurisdiction and authority to regulate. Any other
provision of the Model Traffic Code adopted in Section 8-1-20 notwithstanding, the provisions of
Sections 606, 1211, 1401, 1402, and 1413 of the adopted Model Traffic Code, respectively
display of unauthorized signs or devices, limitations on backing, concerning reckless drivingpenalty, careless driving- penalty, and eluding or attempting to elude a police officer, shall apply
not only to public places and ways but also throughout the City.

Sec. 8-1-50.

-

Interpretation.

This Article shall be so interpreted and construed as to effectuate its general purpose to make
uniform the local traffic regulations contained herein. Article and section headings of this Article
and the adopted Model Traffic Code shall not be deemed to govern, limit, modify or in any
manner affect the scope, meaning or extent of the provisions of any article or section thereof.
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Sec. 8-1-60.

—

Violation; penalty.

Any person who commits a violation of any provision stated in or adopted by this Article and
classified as a traffic infraction shall be subject to a fine as set forth in Section 1-4-20 of the Cherry
Hills Village Municipal Code. Any person who commits a violation of any provision stated in or
adopted by this Article and classified as a traffic offense shall be subject to a fine and/or
imprisonment as set forth in Section 1-4-20 of the Cherry Hills Village Municipal Code. Any person
who violates this Article may also be subject to penalties set forth in Section 1717 of the Model
Traffic Code, which reads as follows:
1717. Conviction

-

attendance at driver improvement school.

(1) Except as otherwise provided in subsection (2) of this section, whenever a person has
been convicted of violating any provision of this Code or other law regulating the operation
of vehicles on streets or highways, the court, in addition to the penalty provided for the
violation or as a condition of either the probation or the suspension of all or any portion of
any fine or sentence of imprisonment for a violation other than a traffic infraction, may
require the defendant, at the defendant’s own expense, if any, to attend and satisfactorily
complete a course of instruction at any designated driver improvement school located and
operating in the county of the defendant’s residence and providing instruction in the traffic
laws of this state, instruction in recognition of hazardous traffic situations, and instruction
in traffic accident prevention. Such school shall be approved by the court.
(2) Whenever a minor under eighteen years of age has been convicted of violating any
provision of this Code or other law regulating the operation of vehicles on streets or
highways, the court may require the minor to attend and satisfactorily complete a course
of instruction at any designated driver improvement school providing instruction in the
traffic laws of this state, instruction in recognition of hazardous traffic situations, and
instruction in traffic accident prevention. The court may impose the driver improvement
school requirement in addition to the penalty provided for the violation or as a condition of
either the probation or the suspension of all or any portion of any fine or sentence of
imprisonment for the violation. The minor, or the minor’s parent or parents who appear in
court with the minor in accordance with section 1716(4), of this Code, shall pay the cost
of attending the designated driver improvement school. The court shall make available
information on scholarships and other financial assistance available to help minors or their
parents offset the costs of driver improvement school. Such school shall be approved by
the court.
Section 2. Repeal. Existing ordinances or parts thereof covering the same matters as
embraced in this ordinance are hereby repealed and any and all ordinances or parts of ordinances
in conflict or inconsistent with the provisions of this ordinance are hereby repealed provided,
however, that the repeal of any ordinance or parts of ordinances of the City of Cherry Hills Village
shall not revive any other section of any ordinance or ordinances hereto before repealed or
superseded, and further provided that this repeal shall not affect or prevent the prosecution or
punishment of any person for any act done or committed in violation of any ordinance hereby
repealed prior to the taking effect of this ordinance.
Section 3. Severability, If any provision of this ordinance should be found by a court of
competent jurisdiction to be invalid, such invalidity shall not affect the remaining portions or
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_____,

applications of this ordinance that can be given effect without the invalid portion, provided that
such remaining portions or applications of this ordinance are not determined by the court to be
inoperable. The City Council declares that it would have adopted this ordinance and each section,
subsection, sentence, clause, phrase, or portion thereof, despite the fact that any one or more
section, subsection, sentence, clause, phrase, or portion be declared invalid.
Section 4. Codification Amendments. The codifier of the City’s Municipal Code,
Municode, is hereby authorized to make such numerical and formatting changes as may be
necessary to incorporate the provisions of this ordinance within the Cherry Hills Village Municipal
Code.
Section 5. This Ordinance shall become effective ten (10) days after publication on
second reading in accordance with Section 4.5 of the Charter for the City of Cherry Hills Village.

Adopted as Ordinance No. Series 20_, by the City Council of the
City of Cherry Hills Village, Colorado this
day of
20_.
—,

(SEAL)
Russell 0. Stewart, Mayor

ATTEST:

APPROVED AS TO FORM:

Laura Gillespie, City Clerk

Kathie B. Guckenberger, City Attorney

Published in the Villager
Published:

Legal #
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Cii OF CHERRY HILLS VILLAGE
COLORADO

2450 E. Quincy Avenue
Cherry Hills Village, CO 80113
www.cherryhillsvillage.com

City Hall
Telephone 303-789-2541
FAX 303-761-9386

ITEM: I Oc(i)

MEMORANDUM

TO:

HONORABLE MAYOR STEWART AND MEMBERS OF CITY COUNCIL

FROM:

CHRIS CRAMER, CITY MANAGER/COMMUNITY DEVELOPMENT
DIRECTOR

SUBJECT: COMMUNITY DEVELOPMENT DEPARTMENT MONTH END REPORT FOR
MARCH 2021

DATE:

APRIL 20, 2021

BUILDING PERMITS SUMMARY:
Total Permits
Total Revenue
New Home Permits
New Home Revenue
Remodel/Addition Permits
Remodel/Addition Revenue

March 2021
72
$71,583
1
$25,339
9
$19,475

YTD 2021
188
$180,472
1
$25,339
28
$82,552

YTD 2020
111
$144,726
3
$99,089
23
$21,796

YTD % change
69%
25%
-67%
-74%
22%
279%

PLANNING AND ZONING COMMISSION:
•

There was no Planning and Zoning Commission meeting in March due to a lack of cases.

BOARD OF ADJUSTMENT AND APPEALS:
•

There was no Board of Adjustment and Appeals meeting in March due to a lack of cases.

ATTACHMENTS:
Exhibit A: Planning Project Activity List
Exhibit B: Year-to-Date Permit Activity Graphs

Exhibit C: Permit Summary Table
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EXHIBIT A
Planning Project Activity List
Community Development Department
Report Date: April 1, 2021

City Council and Planning and Zoning Commission Members are advised to avoid discussing quasi-judicial land use
matters with any person outside of the public hearing process. The restriction on discussion of quasi-judicial
matters is generally considered to take effect when a formal application has been filed with the City. The following
list includes only those matters for which the City has received a formal application. City Council and Planning and
Zoning Commission Members are nevertheless advised to use caution in discussing any land use matter that may
become quasi-judicial, even before the filing ofa formal application.

Quasi-Judicia’ Cases
Applicant

Address

Description
Floodplain Variance for an existing R-3
lot owned by Cherry Hills Country Club to
modify floodplain boundaries to allow
for the construction of a single-family
residence.
Floodplain Variance to allow for
proposed channel improvements within
the Cherry Hills Country Club property
which is intended to improve the
stability of portions of Little Dry Creek
and replacing some of the prior installed
hard surface (rock) bank improvements
with a more responsive and resilient
vegetated approach, while replacing
several foot path bridges and cart
bridges.
A request to relocate the cell tower from
John Meade Park to the city owned
parcel at the northwest quadrant of the
intersection of University Blvd and
0.uincy Ave.

PTRC
Review

P&Z
Review

Council Review

TBD

TBD

TBD

TBD

TBD

TBD

TBD

TBD

TBD

Joe Jundt

37275. Ogden
St.

Cherry Hills Country
Club

4125 S.
University Blvd

Crown Castle

2301 East
Quincy Avenue

Bill Klaveness

7 Random Rd

A request for a Floodplain Variance to
build an accessory structure in the
floodplain.

TBD

TBD

TBD

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

7liriT
N/A

N/A

EXHIBIT B

TOTAL PERMITS
Year to Date through March
10 Year COMPARISON
Total Number of Building Permits
Ten-Year Comparison
Year to Date March
250

202
200

154
E

150

a)

—

10O

•

a)
0

_

E

50

173

188

175

188

1111111111168

169

170

155

168

I

—

2
0

2

cc
Year

Estimated Revenue of All Building Permits
Ten-Year Comparison
Year to Date March
$350,000

$250,231

$300,000
$250,000

a)

$150,000
$100,000
$50,000

$-

•

$199,377
$162,081

$192,773

$200,000

II

$136,741

1091

$110,

$288,628
$175,480

$180,472

IIiIIII
$144,726

Year

1

$177,145

NEW RESIDENCES
Year to Date through March
10 YEAR COMPARISON
Number of New Residential Building Permits
Ten-Year Comparison
Year to Date March
7

6
6

5

4
a)
‘4—3
0
-Q

E

2

1

Dl
21
0

Ia

3

3

I

2

2.1

Ii

1

!ii

I
cc,

ççL

-

Year

Estimated Revenue of All New Residential Permits
Ten-Year Comparison
Year to Date March
$164,640

$180,000
$160,000
$140,000

$124,938

$120,000

$100,000
$80,000
$60,000
$40,000
$20,000

$-

$26,307

I

$104,434

$16,91$231501
6

I
Year

2

$122,660
$99,089

s-

I

$66,547
$24,194

I

$25,339

ADDITIONS & REMODELS
Year to Date through March
10 YEAR COMPARISON
Number of Addition & Remodel Building Permits
Ten-Year Comparison
Year to Date March
50

43

45

38

40
“,

35

E

30

29

25
20
.0

E
z

15
10
5

0

32

30

31

31

1iiiiiIi
28

26

U

L.i

23

U

L

Year

$90 000
$80,000

Estimated Revenue of Addition & Remodel Permits
Ten-Year Comparison
Year to Date March
$84,543
$67,660
$57,689
i

$65,043

$59,663

$70,000
$60,000
$50,000
$40,000

$30,000
$20,000
$10,000

R

—

I
I

I

II I

$43,274
$39,683

$82,552

I

liii

•

$21,796

11111
Year

3

$56,045

CITY OF CHERRY HILLS VILLAGE BUILDING DEPARTMENT
MONTHLY REPORT
March 1-31,2021
2021 YTD

JANUARY

1. ResIdences
Number Issued

Project Valuation
Building Permit Fee

FEBRUARY

MARCH

1

0

0

$1350000.00

$0.00

$0.00

$13,500.00

$0.00
$0.00

$0.00

Reinspection/ Investigation Fee
Plan Review Fee

$0.00
$4,407.00

$0.00

$0.00
$0.00

Service Expansion Fee
Arapahoe County Use Tan
2.Addition&Remodels
Number Issued
Project Valuation
Building Permit Fee
Reinspection/ Investigation Fee
Plan Review Fee
Service Expansion Fee
Arapahoe County Use Tax

$7,431.80
$1,687.50

$0.00
$0.00

$0.00
$0.00

$
$
$
$
$

APRIL

MAY

JUNE

iULY

AUGUST

SEPTEMBER

OCTOBER

NOVEMBER

1
1,350,000

13,500
$0.00
4,407
7,432
1,682

.

28
$7,518,974.00

6
$644,000.00

$75,189.74
$0.00
$6,160.00
$1,180.10
$9,398.75

$6,440.00
$0.00
$1,600.00
$247.50
$805.00

18

1

$2,352,050.00
$23,520.50
$0.00
$1,760.00
$4,046.20
$2,940.06

$35,960.00
$359.60
$0.00
$0.00
$208.80

13
9
$5,206,374.00 $1,668,600.00
$52,063.74
$16,686.00
$0.00
$0.00
$2,160.00
$2,400.00
$565.90
$366.70
$2,085.75
$6,508.00

3 Accessory & Recreational Structures

..
..

Number Issued

Project Valuation
Building Permit Fee
Reinspection/ Investigation Fee
Plan Review Fee
Service Expansion Fee
Arapahoe County Use Tax
4 Other Buildings Structures Misc.
Number Issued
Project Valuation
Building Permit Fee
Reinspection/ Investigation Fee
Plan Review Fee
Service Expansion Fee
Arapahoe County Use Tax
5 Electril
Number lxxued
Project Valuation
Building Permit Fee
Reinspection/ Investigation Fee
Plan Review Fee
Service Expansion Fee
Arapahoe County Use Tax

$0.00
$320.00
$0.00
$0.00

19
$228,160.00
$3,709.06
$0.00
$320.00
$0.00
$0.00

10

$1,172,594.00 $1,143,496.00
$11,725.04
$11,434.96
$0.00
$0.00
$800.00
$960.00
$2,861.80
$975.60

$44.95

71
18
$2,741,272.19 $1,573,183.49
$24,600.45
$15,601.83
$0.00
$0.00
$2,600.00
$560.00
$0.00
$0.00
$3,338.35
$1,921.85
70
$966,307.16
$15,756.23

7

$1,429.37

$1,465.74

$
$
$
$
$
$

33
933,207
6,629
$0.00
1,720

$
$

$0.00
1,162
19
285,976
3,041
$0.00
$0.00
$0.00
$0.00

$
$

20
234,882
2,369
$0.00
$320.00
$0.00
$254.93
32
452,171
9,006
$0.00
$0.00
$0.00
$0.00

Totals
Number Issued

Project Valuation

2e14
188

44

72

$14,928,603.35

$2,481,303.49

Building Permit Fee
Reinspectiors/ Investigation Fee
Plan Review Fee
Service Expansion Fee

$152,566.92

$26,110.49

$73,460.31

$0.00
$15,247.00

$0.00
$2,480.00

$0.00
$4,840.00

$12,657.90

Total Fees Collected by City

$180,471.82

$456.30
$29,046.79

$1,541.50
$79,841.81

73

$7,598,150.89 64,849,148.97
$52,996.12
$0.00
$7,927.00
$10,660.10
$71,583.22

-

DECEMBER

CITY OF CHERRY HILLS VILLAGE
COLORADO
ERS

2450 E. Quincy Avenue
Cherry Hills Village, CO 80fl3
www.cherryhillsvillage.com

City Hall
Telephone 303-789-2541
FAX 303-761-9386

ITEM: lOc(i)

MEMORANDUM

TO:

HONORABLE MAYOR STEWART AND MEMBERS OF CITY COUNCIL

FROM:

MICHELLE TOVREA, POLICE CHIEF

SUBJECT: MARCH REPORT
DATE:

APRIL 20, 2021

I am pleased to report that another member of the PD has chosen to move forward with his Covid
vaccinations. With the exception of this officer, everyone who chose to participate has had both
vaccinations. This will bring our participation level to 86%.
Staff was pleased to acknowledge Officers Hokanson and Ward with Chief’s Commendations for
their work at the scene of an attempted suicide. (See attached).
The staff completed 8 hours of defensive tactics training this month. Additionally, we have
completed the schedule and set the classes for spring in-service for April. We will continue to
social distance and wear masks for the training. The Department Armorers also completed a
weapons inspection of all weapons. We have worked very hard to have members of the PD
become certified in many areas to have the ability to complete many facets of training and
inspections “in-house”. This gives officers the ability to get involved and add to their careers.
South Metro Fire informed us that one of their employee’s daughter, Poppy, had just recently
recovered from cancer treatment and they planned a drive through parade at station 38. They set
up chairs in the middle bay and had some apparatus, SMFR coworkers and friends drive through
the bay to acknowledge her accomplishment. Poppy also attends Cherry Hills Village
Elementary and several kiddos lined up on Quincy for the drive by. I am happy to report the PD
also participated and it was a very nice little event.
On Tuesday, March 30th Officer Hokanson, Sergeant Stremel and I attended the funeral for fallen
Boulder Police Department Officer Eric Talley. It was a very well attended service. We keep
him, his family, the Boulder Police Department and the community of Boulder in our
thoughts
he was truly a hero.
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Investigations Case Summary:
There were 2 Vehicle Trespass reports for the month of March:
In the first, the victim reported that someone unlawfully entered his unlocked automobile
while parked at his residence. No items were taken. This case is inactive no leads.
In the second, the victim reported that someone unlawfully entered her unlocked
automobile while parked at a church. A set of jumper cables was taken. This case is
inactive no leads.
-

—

-

—

There were 2 Fraud reports for the month of March:
The victim reported someone attempted cashing a check from her checking account that
she did not write. The transaction was denied by the bank. This case is inactive no
leads.
In the second, the victim reported someone unlawfully used his credit card information
during an online transaction. The victim gave the suspect his Apple identification
information over the phone. CHVPD took the initial report as required by state statue.
Follow-up investigation led to the determination that LAPD was better suited to take the
case. Case cleared forwarded to LAPD
-

—

-

—

There were 3 Theft reports for the month of March:
In the first, the victim reported that someone stole their Ring Doorbell camera. This case
is inactive no leads.
In the second, the victim reported that someone stole his bicycle. This case is inactive
no leads.
In the third, the victim reported someone stole a license plate from his automobile. This
case is inactive no leads.
-

—

-

—

-

—

There was 1 Criminal Mischief report for the month of March:
The victim reported someone damaged her car’s window. No items were taken This case
is inactive no leads.
-

—

There was 1 Mail Theft report for the month of March:
The victim reported that someone stole mail from their mailbox. This case is inactive
no leads.
-

—

There was 1 Burglary report for the month of March:
The victim reported that someone unlawfully entered her garage by kicking in a side
garage entry door. The suspect(s) then stole her Audi sedan from the garage. This case is
inactive no leads.
-

—

There was 1 Harassment report for the month of March:
The victim reported that she was receiving harassing text messages from an ex
boyfriend.
The suspect was arrested, and charges filed with the DA’s Office. This case was cleared
by arrest.
-
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ATTACHMENTS
Exhibit A:
Commendations
Exhibit B:
Police Department Monthly Activity and Graphs
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EXHIBIT A

City of
Cherry Hills Village
Michelle Tovrea, Chief of Police
Cherry Hills Village Police Department

March 10, 2021
Brent Hokanson, Police Officer
Cherry Hills Village Police Department
2460 East Quincy Avenue
Cherry Hills Village, CO 80113
January 30, 2021, you and Officer Ward responded to a welfare check on South Albion
Street. You received information from the homeowner’s friend that there was a potential
threat of suicide.
Upon your arrival, you attempted to contact the resident, however, no one answered the
door. Not being satisfied with this result, you began investigating and noticed the lights
on in the garage. As your investigation continued, you heard what sounded like a
vehicle’s engine running in the garage. You then made the decision to making entry into
the garage and determined that the engine on a black sedan was in fact running.
You observed the automobile was occupied by a lone female slumped over in the driver’s
seat. You immediately rendered aid to the individual, and Officer Ward opened the garage
doors in order to vent the carbon monoxide gases that had built up in the vehicle and
garage.
The person in the car was distraught and appeared to be in the process of attempting to
end her life. You also noticed that the exhaust pipe on the black sedan had been
purposely plugged with a paper towel. Fire department personnel arrived and transported
the individual to the hospital for medical treatment.
Your deliberate and swift decision to conduct a thorough search of the residence resulted
in locating a person in critical need of emergency assistance thereby averting what more
than likely would have been a tragic ending for this resident and her family.
Due to your conduct on the night of January 30, 2021, you are hereby awarded with the
Chief’s Letter of Commendation. Congratulations and thank you for your service.

Michelle Tovrea, Chief of Police

City of
Cherry Hills Village
Michelle Tovrea, Chief of Police
Cherry Hills Village Police Department

March 10, 2021
Nicole Ward, Police Officer
Cherry Hills Village Police Department
2460 East Quincy Avenue
Cherry Hills Village, CO 80113
On January 30, 2021, you and Officer Hokanson responded to a welfare check on S.
Albion St. You received information from the homeowner’s friend that there was a
potential threat of suicide.
Upon your arrival, you attempted to make contact with the resident, however, no one
answered the door. Not being satisfied with this result, you began investigating and
noticed the lights on in the garage. As your investigation continued, you heard what
sounded like a vehicle’s engine running in the garage. You then made the decision to
making entry into the garage and determined that the engine on a black sedan was in
fact running.
You observed the automobile was occupied by a lone female slumped over in the driver’s
seat. While Officer Hokanson rendered aid to the individual, you immediately opened the
garage doors in order to vent the carbon monoxide gases that had built up in the vehicle
and garage.
The person in the car was distraught and appeared to be in the process of attempting to
end her life. You also noticed that the exhaust pipe on the black sedan had been
purposely plugged with a paper towel. Fire department personnel arrived and transported
the individual to the hospital for medical treatment.
Your deliberate and swift decision to conduct a thorough search of the residence resulted
in locating a person in critical need of emergency assistance thereby averting what more
than likely would have been a tragic ending for this resident and her family.
Due to your conduct on the night of January 30, 2021, you are hereby awarded with the
Chief’s Letter of Commendation. Congratulations and thank you for your service.

Michelle Tovrea, Chief of Police

EXhIBIT B
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Personnel Summary

Commendations:
Sergeant:
Received From:
Details:

Curt Wood
Citizen
Sergeant Curt Wood received a letter commending him for his participation in
a drive by birthday parade for a man’s 80th birthday. The citizen stated “it
added a great deal to the celebration”. Great job!

Officer:
Received From:
Details:

Brent Hokanson
Citizen
A citizen called to thank Officer Hokanson for helping his elderly mother with
a flat tire that she received while driving through Cherry Hill Village. Officer
Hokanson assisted the elderly woman by calling AAA to have the tire
changed. After AAA arrived, they were able to put enough air in the tire so
that she could drive to a repair shop to have it fixed. To ensure that she got to
Costco safely, Officer Hokanson followed her to Costco and made sure they
were able to get it fixed. The citizen stated he was very impressed with Officer
Hokanson’s actions and his professionalism. The citizen lives out of state and
it brought him comfort knowing that his mother lives where there are officers
that go above and beyond for their citizens. Great job!

Officer:
Received From:
Details:

Kevin Nagy
Citizen
Officer Kevin Nagy received a “Thank you” card from a citizen. The citizen
was stopped by Officer Nagy for a traffic violation. Officer Nagy did not
write the citizen a citation, but took the time to explain the potential
consequences he could have faced if a citation was issued. The citizen
appreciated Officer Nagy breaking everything down for him and making him
aware of what the consequences could have been. The citizen stated Officer
Nagy should be involved in training and stated, “Any police department could
use lOOx’s as many men like you as there are”. Greatjob!

CHERRY HILLS POLICE DEPARTMENT STATISTICS

Mar 2021
TRAFFIC ACCIDENT

YEAR TO DATE YEAR TO DATE
2021
2020

PERCENT
CHANGE

6

35

58

-40%

193

516

720

-28%

PARKING TICKETS

2

8

14

-43%

TRAFFIC WARNINGS

96

274

366

-25%

DUI ARRESTS

1

1

4

-75%

DUS ARRESTS

0

0

0

0%

#CRIMEREPORTS

11

35

32

9%

#ALARMS

26

93

106

-12%

# ARRESTS (INCLUDES DUIS & DUSs)

2

3

22

-86%

CITIZENASSISTS

4

11

13

-15%

ASSISTTOOTHERAGENCY

8

22

13

69%

2178

6786

6895

-2%

CRIME PREVENTION NOTICES

17

58

25

132%

FIELD INTERVIEW CARDS

0

2

4

-50%

ALL CITATIONS

PROPERTY CHECKS (HW&BLDG)
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Cherry Hills Village Crime Statistics
YEAR-TO-DATE THROUGH MARCH (2017-202 1)

Theft / Mail Theft
40
30
20
10

8
4

10

2

0
2017 YTD

2018 YTD

2019 YTD

2020 YTD

2021 YTD

Theft MaHTheft

Fraud Related Crimes

Theft from Motor Vehicle

7

7

12

6

10

S

5

8

4
6

3

4

1

2
1

2

r

0

0
2017 YTD

2018 YTD

2019 YTD

2020 YTD

2O17YTD

2021 YTD

2O18YTD

Criminal Mischief

2O21YTD

2O2OYTD

2O21YTD

6

6

6

5

5

5

2O2OYTD

Burglary

7

7

2O19YTD

4

4
3

3

1

2
1

1
0

0
2O17YTD

2O18YTD

2019 YTD

2020 YTD

2021 YTO

2O17YTD

2O18YTD

2O19YTD

Cherry Hills Village
Code Enforcement Statistics
March 2021
Code Enforcement Issues

Month

YTD

On View Violations/Inpections

10

16

Requests for Service

0

0

0

0

Construction Sit

0

0

Permit ViolaL.

0

0

0
0
0
0
0
0
0
0
0
40
0
0
2
0

1
0
0
0
0
0
0
0
0
68
0
0
8
0

Sight Triangle Violations

Stop Work Order
Fence Violations
Weed Violations
Trash, Debris and Junk
Trees/Bushes Violations
Zoning Violations
jght of \ay Violations
Roll-offs/Port-a-let Violations
,

Lers7i
JNotices
jummons Issued
I
Notice of Violations
Misc. Code Violations

r

F

Year To Date
• On View
Violations/insp
ections
I Requests for

Service

Year to Date

Various Code
Violations
• Right of Way &
Site Triangle
Violations
a Construction
Violations

Year to Date

a Warning &
Personal
Contacts
Notice of
Violations
• Summons
Issued

Cherry Hills Village
Animal Control Statistics
March 2021
Animal Control Issues
Educational Contacts
Control of Dogs
Barking Dogs
Aggressive Dogs
Wildlife Complaints
.

Written Warnings
Summons Issued

1

Month
35
18
0
0
9
20
0
0

YTD
68
18
2
0
24
50
0
0

Year to Date
•Verbal
Warnings

• Written
Warnings
•Summons
Issued

Year to Date
B Educational
Contacts
• Wildlife
Complaints

Year to Date
10%

B Control of

Dogs
Barking Dogs
Aggressive
Dogs

CITY OF CHERRY HILLS VILLAGE
COLORADO

2450 E. Quincy Avenue
Cherry Hills Village, CO 80113
www.cherryhillsvillage.com

City Hall
Telephone 303-789-2541
FAX 303-761-9386

ITEM: lOc(i)

MEMORANDUM

TO:

HONORABLE MAYOR STEWART AND MEMBERS OF CITY COUNCIL

FROM:

JASON JOHNSON, MUNICIPAL COURT CLERK

SUBJECT: MUNICIPAL COURT MONTH END REPORT FOR MARCH 2021
DATE:

APRIL 20, 2021

ISSUE
Municipal Court Statistics
Monthly Totals
Citations filed
Court appearances/guilty to original
Plea by mail letters sent
Revenue

2021
175

106
138
$29,303.00

2020
169
124
133
$29,630.00

Difference
4%
-

15%

4%

-327.00

BUDGET IMPACT STATEMENT
Through February 2021 the Municipal Court has collected 26% of the total budgeted revenue
amount.

ATTACHMENTS
Exhibit A: Municipal Court Monthly Activity and Graphs

C:\Citv Council\M1’G-MEMO

___________

__________

CHERRY HILLS VILLAGE MUNICIPAL COURT
MONTHLY ACTIVITY
March-21

EXHIBIT A

MONTH

YTD

PRIOR YTD

173
2
0
0
175

446
15
0
0
461

609
16
5
0
630

CLOSED BY CLERK
CLOSED BY CLERK
TOTAL

27
27

23
23

21
21

PLEA BY MAIL
GLTY PLEA BY MAIL
TOTAL

109
109

197
197

397
397

1
63
33
0
0
9
0
0

16
258
49
0
0
21
0
0

70
198
48
0
0
24
2
0

0
0
0

1
0
0

0
0
0

0
0
0
0
106

0
0
0
0
345

0
0
0
0
342

COMPLAINTS FILED
TRAFFIC
PARKING
DOG
OTHER
TOTAL

COURT ACTIVITY
GLTYTOORIG
GUILTY TO AMENDED
DEFERRED JUDGMENTS
NOT GUILTY (set to trial)
NOT GUILTY (set to jury)
DISMISSED (proof of ins provided)
DISMISSED
SHOW CAUSE HEARINGS
TRIAL TO COURT
CONVICTIONS
AQUITTALS
DISMISSED
TRIAL TO JURY
CONVICTIONS
ACQU ITTALS
DISMISSED
MISTRIALS

NUMBER OF PEOPLE IN COURT
TOTAL MONEY COLLECTED

$29,303.00

$67,114.00

$80,847.00
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CITY OF CHERRY HILLS VILLAGE
COLORADO

2450 E. Quincy Avenue
Cherry Hills Village, CO 80113
www.cherryhillsvillage.com

City Hall
Telephone 303-789-2541
FAX 303-761-9386
ITEM: lOc(i)

MEMORANDUM

TO:

HONORABLE MAYOR STEWART AND MEMBERS OF CITY COUNCIL

FROM:

JAY GOLDIE, DEPUTY CITY MANAGER/DIRECTOR OF PUBLIC WORKS

SUBJECT: PUBLIC WORKS MARCH 2021-MONTH END REPORT
DATE:

APRIL 20, 2021

The Streets crew responded to two snow events in March using 29 tons of Ice Slicer and 3,000
gallons of Mag Chloride. The crew spent several days cleaning up after the storm by clearing
snow from mailboxes, removing ice, and completing landscape repairs. The heavy snow was
hard on the equipment and several fleet vehicles were taken to the City of Englewood
maintenance facility for repair. The crew did a lot of the maintenance work in-house at the

Public Works Facility. In addition to plowing operations the crew worked on crack sealing
operations and sweeping operations throughout the City. The snow caused extensive damage to
gravel roads and created large potholes that the crew repaired. Several street signs were
damaged by vehicles and private plow trucks and the crew replaced or repaired the signs, The
crew has begun preparations for the asphalt and concrete Capital Improvement Projects.
Parks staff spent multiple hours on snow removal in March. In addition, the crew worked on trail
sweeping, trail repair, citywide trash pick-up, stump grinding, shop work, fence repair and
continued maintenance on parks, trails, and open space. The crew continued with tree
maintenance and pruned branches in parks, entry features, trails, and rights-of-way. Trees were
watered in all City open space parks.
The annual Tree Planting Program was once again a great success. Residents purchased 36 trees
at a reduced price that will be delivered to their homes by Parks staff on April 1 6th
The City issued 10 right-of-way permits in March bringing the total number of permits issued
this year to 34.

ATTA CHMENTS
Exhibit A: March 2021 Public Works Logs and Right-of-Way Monthly Report

_____

EXHIBIT A

MARCH 2021 STREETS RECORD LOG SHEET

Week 9
Administrative Office Work
Asphalt patching operations
Building Maintenance
Concrete repairs
Overseeing contractor operations
Sealing Operation
Drainage Work
Equipment Maintenance
General Maintenance
cjr Grounds Maintenance
v Gravel road maintenance
l-d Loads to dump
l-po Materials hauled to shop
91-r Loads to recycle plant
il-s Loads to shop
r Irrigation repairs
n Landscape Repairs
ms Material Stockpiling
ivlisc
oc-OnCall
pm Preventative Maintenance
P0 Purchasing materials
pt Painting Street
sg Sign Work
sh Shouldering Work
shp Shop Maintenance
sn Snow removal operations
sp Specal Event
sw Sweeper operations & cleanup
tp Thermo Plastic
tr-Training
tr-pl Plow Training
tr-sw Sweeper Training
tr-sa-SafetyTraining
tr-he Heavy Equipment Training
wo Work Order
tt-TreeTrimming
pto Paid time off
Hol Holiday
TOTALS
ad
as
bm
n
Dp
zr
cir
em
gm

-

Week 10

Week 11

9

7

1 16

64

11

11

2

4

2

-

Week 12
14
4

-

-

-

-

48

-

-

31

47

-

-

-

-

-

-

-

-

-

-

-

-

12

-

1

-

23

-

32
12

-

-

31
56

153

5
21

-

23

-

-

-

-

5

5

5

4
6

12

15

2.5

17

216
200
MATERIALS
31
48.5

193.5

201

-

-

-

-

as- Asphalt
rb Road base
cm Cold Mix
cn Concrete
cr-CrackSeal
ts Topsoil
tb Tree Branches
ss SaltlSand
is Ice Slicer
ms Misc.
sw Sweepings
tp Thermo Plastic
Ditch Dirt
Rock
Water
Mag Chloride
Construction Debris
-

-

-

-

-

-

-

-

-

-

tons
tons
bags
tons
Bags
yards
loads
tons
tons
loads
Tons
Boxes
loads
tons
gal
gal
tons

2
128

80

47

28
24

300

1500

TOTALS
32
4
0
0
0
228
0
100
0
0
0
0
0
0
0
0
0
0
0
0
0
18
0
24
0
68
242
0
23
0
0
0
0
19
6
0
0
46.5
0
0
810.5
79.5
0
2
0
255
0
0
0
28
0
24
0
0
0
0
1800
0

MARCH 2021

PARKS RECORD LOG SHEET

Week 9
ad Administrative Office Work
bm Building Maintenance
cn Concrete
cp Overseeing contractor project
cr Crackseal
fn Fence repairs
ft Fertilizing Trees
gm Gen. Maint to trails, parks, ROW
gps GPS and Mapping
hl-d Loads to dump
hi-po Materials to shop
hl-r Loads to recycle shop
hi-s Loads to shop
r Irrigation repairs
n Landscape Repairs
Misc Miscellaneous
mw-p Mowing Parks
mw-e Mowing entry features
mw-r Mowing rights of ways
mw-t Mowing Trails
p1 Planting23
pm Preventative maint/repair on equip
P0 Purchase materials all operations
se Special Events
sg Sign repair
shp-Shop Work
sn-Snow
spw-Spray Weeds
sw-t Sweeping trails
tr Training & Conf/including safety
ts Trash both cans and loose trash
tt Trimming trees & maint & wrapping
wa-Watering
wd-m Weed cutting mains
wd-p Weed cutting parks
wd-r Weed cutting rights of ways
wd-t Weed cutting trails
pto Paid Time Off
hol Holiday Pay
to-c Time off comp
to-w Time off for workers comp
TOTAL HOURS
-

29

Week 10 Week 11 Week 12
14
22

-

-

-

-

-

-

-

44

18

139

-

-

-

-

-

-

12

20

-

-

27

6

15

61
201

4

-

-

-

-

-

-

-

-

-

22
100
10

-

-

-

-

2
5
95

36
56

4

5
12

12

6

38

50

240
240
MATERIALS

345

240

-

-

-

-

-

-

-

-

mu Mulch
ts Top soil
sr-r Split rail Rails
sr-p Split rail Posts
tb Tree branches
Sod
ms Misc materials
rb Road Base
Bollards
Rock
Construction Materials
Clippings
Trash
Planters Mix
-

-

-

-

-

-

-

-

-

TOTALS
65
0
0
0
0
0
0
201
0
0
0
0
0
32
0
48
0
0
0
0
0
0
0
0
0
87
301
0
10
7
65
151
0
0
0
0
0
98
0
0
0
0
1065
0
0
0
0
0
0
0
0
0
0
0
0
0
0

2021 RIGHT-OF-WAY PERMITS
MONTHLY REPORT
JANUARY 2021
UTILITY
WORK

DRIVEWAY
INSTALL/REPAIR

9

1

VEHICLE
TRACKING PAD

PARKS!
TRAILS

OCCUPANCY
1

LANDSCAPE

MAJOR
JOBS

3

TOTAL
PERMITS
14

FEBRUARY 2021
UTILITY
WORK

DRIVEWAY
INSTALL/RE PAIR

VEHICLE
TRACKING PAD

7

PAR KS!
TRAILS

OCCUPANCY
2

LANDSCAPE

MAJOR
JOBS

1

TOTAL
PERMITS
10

MARCH 202:
UTILITY
WORK

DRIVEWAY
INSTALL/REPAIR

VEHICLE
TRACKING PAD

7

PAR KS!
TRAILS

OCCUPANCY
2

LAN DSCAPE

MAJOR
JOBS

TOTAL
PER M ITS
10

LAN DSCAPE

MAJOR
JOBS

TOTAL
PERMITS

1
APRIL 2021

UTILITY
WORK

DRIVEWAY
INSTALL/RE PAIR

VEHICLE
TRACKING PAD

PAR KS!
OCCUPANCY

TRAILS

0
MAY 2021
UTILITY
WORK

DRIVEWAY
INSTALL/REPAIR

VEHICLE
TRACKING PAD

OCCUPANCY

PAR KS!
TRAILS

LAN DSCAPE

MAJOR
JOBS

TOTAL
PERMITS
0

JUNE 2021
UTILITY
WORK

DRIVEWAY
INSTALL/REPAIR

VEHICLE
TRACKING PAD

OCCUPANCY

PARKS!
TRAILS

LAN DSCAPE

MAJOR
JOBS

TOTAL
PER M ITS
0

LAN DSCAPE

MAJOR
JOBS

TOTAL
PERMITS

JULY2021
UTILITY
WORK

DRIVEWAY
INSTALL/REPAIR

VEHICLE
TRACKING PAD

OCCUPANCY

PAR KS!
TRAILS

0

AUGUST 2021
UTILITY
WORK

DRIVEWAY
INSTALL/REPAIR

VEHICLE
TRACKING PAD

PARKS!
OCCUPANCY

TRAILS

MAJOR
JOBS

LANDSCAPE

TOTAL
PERMITS
0

SEPTEMBER 2021
UTILITY
WORK

DRIVEWAY
INSTALL/REPAIR

VEHICLE
TRACKING PAD

OCCU PAN CV

PAR KS!
TRAILS

MAJOR
JOBS

LAN DSCAPE

TOTAL
PER M ITS
0

OCTOBER 2021
UTILITY
WORK

DRIVEWAY
INSTALL/RE PAIR

VEHICLE
TRACKING PAD

OCCUPANCY

PAR KS!
TRAILS

LAN DSCAPE

I

MAJOR
JOBS

TOTAL
PERMITS
0

NOVEMBER 2021
UTILITY
WORK

DRIVEWAY
INSTALL/RE PAIR

VEHICLE
TRACKING PAD

PAR KS!
TRAILS

OCCUPANCY

MAJOR
JOBS

LAN DSCAPE

TOTAL
PERMITS
0

DECEMBER 2021
UTILITY
WORK

DRIVEWAY
INSTALL/REPAIR

VEHICLE
TRACKING PAD

PAR KS!
TRAILS

OCCUPANCY

MAJOR
JOBS

LAN DSCAPE

TOTAL
PERMITS
0

2021 YEAR END
TOTALS
UTILITY
WORK
23

DRIVEWAY
INSTALL/REPAIR
1

VEHICLE
TRACKING PAD

PARKS!
TRAILS

OCCUPANCY
5

5

MAJOR
JOBS

LANDSCAPE
0

0

TOTAL
PERMITS
0
34

