CHERRY HILLS VILLAGE

COLORADO
2450 E. Quincy Avenue Village Center
Cherry Hills Village, CO 80113 Telephone 303-789-2541
www.cherryhillsvillage.com FAX 303-761-9386
City Council Agenda
Tuesday, February 2, 2016
6:30 p.m.
1. Call to Order
2. Roll Call of Members
3. Pledge of Allegiance
4. Audience Participation Period (limit 5 minutes per speaker)
5. Consent Agenda
a. Approval of Minutes — January 19, 2016
b. Approval of Minutes — January 25, 2016
6. Items Removed From Consent Agenda
7. Unfinished Business
a. Public Hearing - Council Bill 10, Series 2015; Repealing and Reenacting Municipal Code Section 16-
16-40 Concerning Fences (Public Hearing, second and final reading)
b. Council Bill 3, Series 2016; Amending Article VII of Chapter 7 Concerning Unmanned Aircraft
Systems (second and final reading)
8. New Business
a. Public Hearing — Resolution 3, Series 2016; Approving a New Hotel and Restaurant Liquor License
for Cherry Hills Sushi Co at 1400 E. Hampden Avenue Suite 110
b. Transportation Assessment Proposal - FHU
9. Reports
a. Mayor
(i) March 1, 2016 Council Meeting — Caucus Night — Quorum
b. Members of City Council
c. Reports from Members of City Boards and Commissions
d. City Manager and Staff
e. City Attorney
10. Adjournment
Notice: Agenda is subject to change.

If you will need special assistance in order to attend any of the City’s public meetings, please notify the City of Cherry Hills Village at 303-789-2541, 48 hours in
advance.



Item 5a

Draft Draft Draft

Minutes of the
City Council of the City of Cherry Hills Village, Colorado
Held on Tuesday, January 19, 2016 at 6:30 p.m.
At the Village Center

Mayor Laura Christman called the meeting to order at 6:30 p.m.
ROLL CALL

Mayor Laura Christman, Councilors Earl Hoellen, Mike Gallagher, Klasina VanderWerf,
and Katy Brown were present on roll call. Also present were Interim City Manager and
Public Works Director Jay Goldie, City Attorney Linda Michow, Finance Director Karen
Proctor, Community Development Director Rob Zuccaro, Police Chief Michelle Tovrea,
Human Resource Analyst Kathryn Ducharme, and City Clerk Laura Smith.

Absent: Councilors Mark Griffin and Alex Brown

PLEDGE OF ALLEGIANCE

The Council conducted the pledge of allegiance.

AUDIENCE PARTICIPATION PERIOD

None

CONSENT AGENDA

Councilor VanderWerf moved, seconded by Councilor Hoellen to approve the following
items on the Consent Agenda:

a. Approval of Minutes — January 5, 2016
b. Highway User Tax Funds (HUTF) Mileage Certification

The motion passed unanimously.

ITEMS REMOVED FROM CONSENT AGENDA

None

UNFINISHED BUSINESS

Council Bill 2, Series 2016; Authorizing a Supplemental Appropriation for Grant Fund
Expenditures for the John Meade Park Master Plan (second and final reading)

Director Proctor presented Council Bill 2, Series 2016 on final reading. She explained
that the proposed council bill would authorize a supplemental appropriation for the
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expenditure of $29,130 in grant funds that were carried over from 2014 to 2015 for the
John Meade Park Master Plan. She noted that no changes had been made since first
reading.

Councilor Hoellen moved, seconded by Councilor VanderWerf to approve Council Bill 2,
series 2016 on final reading; A bill for an ordinance of the City of Cherry Hills Village,
authorizing a supplemental appropriation in the 2015 budget for grant fund expenditures
for the John Meade Park Master Plan.

The following votes were recorded:

Gallagher yes
VanderWerf yes
K. Brown yes
Hoellen yes

Vote on the Council Bill 2-2016: 4 ayes. 0 nays. The motion carried.
NEW BUSINESS

Resolution 2, Series 2016; Amending the City Council Rules of Procedure

City Clerk Smith presented Resolution 2, Series 2016, amending the City Council Rules
of Procedure. She explained that the proposed amendments to the Rules included
removing the first Tuesday in July as a regular meeting and noted that from 2000 to
2015 only two of the meetings scheduled for the first Tuesday in July were not
cancelled; clarifying that comments left on the City’'s Facebook page and other social
media were not guaranteed to be entered into the public record of a public hearing; and
other clarifications as suggested by City Attorney Michow.

Councilor Hoellen questioned the proposed amendment to Article 1 of the Rules, which
stated “Deviation from these Rules that do not violate the Charter or any law may be
permitted at the discretion of the Mayor.”

City Attorney Michow explained that would give the Mayor flexibility for slight deviations
from normal procedures during a Council meeting.

Mayor Christman directed staff to include an article in the Crier to advise the public of
the change regarding comments submitted to the City’'s Facebook page or other social
media.

Councilor VanderWerf moved, seconded by Councilor K. Brown to approve Resolution
2, Series 2016; amending the City Council Rules of Procedure as submitted in Exhibit A
of the January 19, 2016 staff memorandum.

The motion passed unanimously.

January 19, 2016 2
City Council



Draft Draft Draft

Council Bill 3, Series 2016; A Bill for an Ordinance Amending Article VIl of Chapter 7
concerning Unmanned Aircraft Systems (first reading)

City Clerk Smith presented Council Bill 3, Series 2016 to amend Article VII of Chapter 7
on first reading. She explained that based on Council direction at the January 5"
meeting staff was suggesting several amendments including mirroring the federal
registration threshold of 0.55 pounds and clarifying that the City would accept the
federal registration certificate with the City’s contact information form. The proposed bill
also included the addition of a definition for ‘Recreational or hobby use’ as
recommended by City Attorney Michow.

Councilor K. Brown noted her general objection to regulation of drones. She expressed
concern with the proposed additional definition for ‘Recreational and hobby use’ and
suggested it might form a loophole for drones operated for commercial use in violation
of the FAA. She suggested removing the new definition.

City Attorney Michow replied that the proposed definition was intended to assist in the
distinction between hobby drone operators versus owners related to the City's
registration requirement.

Councilor K. Brown indicated that the intention was to require anyone not exempted by
Section 7-7-30 to register with the City and the additional definition was not needed.
She suggested removing the definition and wording from Sections 7-7-40(a) and 7-7-
40(a)(1).

City Attorney Michow suggested further wording amendments to Section 7-7-40.

Councilor Hoellen stated that the reference to “hobby operator” was not needed
because all operators not exempted under Section 7-7-30 were required to register.

Mayor Christman asked about the City’s current registration process.

City Clerk Smith explained that currently the City was accepting a copy of the federal
registration certificate along with the City's contact information form and not charging
drone owners a City registration fee. She noted that if in the future the FAA stopped its
registration program the City would have the option of resuming the City registration
program including the $10 registration fee.

Councilor K. Brown suggested clarifying that the City may waive the registration fee in
Section 7-7-40(1)(3).

Councilor K. Brown moved to approve Council Bill 3, Series 2016; amending Article VI
of Chapter 7 concerning Unmanned Aircraft Systems on first reading, with the following
amendments:
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e Section 7-7-20 Definitions: Remove the new definition for “Recreational or hobby
use”

e Section 7-7-40 General requirements for Hobby Operators and Owners: correct
the title to read “Owners” instead of “Own”

e Section 7-7-40(a) Registration required: amend the section to read “Registration
of UAS is required for all owners of UAS operating within City Airspace unless
exempted under Section 7-7-30."

o Section 7-7-40(a)(1) Registration: amend the section to read “The required
registration must occur prior to operating an unmanned aircraft system within City
Airspace. The City registration requirements set forth in subsections (a)(2)
through (a)(4) shall apply if no federal registration is required for UAS. The City
shall accept a federal registration and waive the registration fee upon owner's
presentation to the City of a certificate of federal registration and submission of
owner contact information on a City-issued form. The City Council may establish
other registration requirements by resolution.”

e Section 7-7-40(a)(3) Registration fee: add the sentence “The City shall waive the
registration fee upon owner's presentation to the City of a certificate of federal
registration and submission of owner contact information on a City-issued form.”

Mayor Christman suggested that Section 7-7-40(a)(3) could read “The registration fee
shall be ten dollars ($10.00) for each UAS unless waived pursuant to Section 7-7-
40(a)(1) above...” instead of the duplication of the sentence.

Councilor K. Brown accepted the amendment.

Councilor Gallagher seconded the motion as amended.

The following votes were recorded:

VanderWerf yes
K. Brown no

Hoellen yes
Gallagher yes

Vote on the Council Bill 3-2016: 3 ayes. 1 nays. The motion carried.
REPORTS

Mayor’s Report

Mayor Christman had no report.

Members of City Council
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Councilor Gallagher reported that staff had presented the Trail Inventory Project at the
last Parks, Trails and Recreation Commission and would present the Project at the
February 16™ Council meeting. He noted that the project was well done, thorough, and
included pertinent next steps and a wealth of knowledge.

Councilor VanderWerf expressed deep sorrow at the loss of Public Art Commissioner
Teresa Harbaugh. She thanked the staff members who were able to attend the
memorial service. She noted that the Public Art Commission (PAC) was not meeting in
January but that lights would be installed on Charlo shortly.

Councilor K. Brown noted that the latest Colorado Municipal League newsletter included
an article about tree tracking software that staff might be interested in, and an article
about a poster contest for Colorado 5™ graders with the theme “Celebrate Trees in Our
Community.” She suggested the contest information be relayed to St. Mary’s Academy
and Cherry Hills Village Elementary School.

Mayor Christman asked staff to communicate the poster contest to the City’s schools.

Councilor Hoellen reported that he had met with Interim City Manager/Director Goldie to
review and discuss the Public Works Facility Plan.

Members of City Boards and Commissions
None
City Manager & Staff

Interim City Manager/Director Goldie reported that department monthly reports and
unaudited financial statements were available in Council packets. He noted that the City
had a vacancy on the PAC and would advertise the position to solicit applications. He
reported that he had met with Councilor Hoellen regarding the Public Works Facility
Plan and they had conducted site visits, reviewed operational needs, and evaluated
current space versus proposed square footage. He added that he had researched pre-
fabricated steel building manufacturers in an effort to reduce costs. After this review the
estimated price for the new facility was currently $2 to $3 million and the heated square
footage had been reduced from 14,000 to 7,000.

Mayor Christman noted that estimate did not include land costs.

Interim City Manager/Director Goldie agreed the estimate did not include the lease of
Englewood land or the shared use of Englewood facilities.

Councilor VanderWerf noted that the new facility should be built to last 30 years as was
the normal expectation for public buildings.
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Interim City Manager/Director Goldie agreed and noted that staff was taking future
growth into account when planning the facility. He indicated that due to a short timeline
staff may not be able to have paper copies of the City Manager search consultant’s
packet available for Council on Friday in preparation for Council’'s special meeting on
Monday. He stated that staff would pass on the consultant’s packet electronically to
Council and would have paper copies available on Friday if time allowed and no later
than at the Monday meeting.

Public Art Commission Vacancy

City Clerk Smith asked Council to appoint two members to assist with the PAC
recruitment process.

Council appointed Councilor VanderWerf and Mayor Christman to assist with the PAC
recruitment process.

City Attorney

City Attorney Michow noted that it was too early in the state legislative session to report
on potential legislation but that she would report at future meetings.

ADJOURNMENT

Councilor Hoellen moved, seconded by Councilor K. Brown to enter into Executive
Session pursuant to CRS 24-6-402(4)(b) for the purpose of seeking legal advice
concerning the Cooper v. Cherry Hills Village litigation, and adjourn immediately
thereafter.

The following votes were recorded:

K. Brown yes
Hoellen yes
Gallagher yes
VanderWerf yes

Vote on the Executive Session: 4 ayes. 0 nays. The motion carried.
The executive session began at 7:05 p.m.

The meeting adjourned at 7:15 p.m.

Laura Christman, Mayor
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Laura Smith, City Clerk
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Item 5b

DRAFT DRAFT DRAFT

Minutes of the
City Council of the City of Cherry Hills Village, Colorado
Special Meeting
Held on Monday, January 25, 2016 at 3:30 p.m.
At the Village Center

Mayor Christman called the meeting to order at 3:12 p.m.

ROLL CALL

Mayor Laura Christman, Councilors Mark Griffin, Earl Hoellen, Alex Brown, Mike
Gallagher, Klasina VanderWerf, and Katy Brown were present on roll call. Also present

were Human Resources Analyst Kathryn Ducharme and City Clerk Laura Smith.

EXECUTIVE SESSION AND ADJOURNMENT

Mayor Pro Tem A. Brown moved, seconded by Councilor Griffin to enter into Executive
Session pursuant to CRS 24-6-402(4)(c) for the purpose of discussing matters required
to be kept confidential by CRS 42-72-204(3)(a)(XI)(A) and upon completion of the
Executive Session to stand adjourned.

The following votes were recorded:

Gallagher yes
Griffin yes
A. Brown yes
VanderWerf yes
K. Brown yes
Hoellen yes

Vote on the Executive Session: 6 ayes. 0 nays. The motion carried.
The executive session began at 3:14 p.m.

The meeting adjourned at 5:12 p.m.

Laura Christman, Mayor

Laura Smith, City Clerk
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CHERRY HILLS VILLAGE

COLORADO
2450 E. Quincy Avenue Village Center
Cherry Hills Village, CO 80113 Telephone 303-789-2541
www.cherryhillsvillage.com FAX 303-761-9386
Item: 7a
MEMORANDUM
TO: HONORABLE MAYOR CHRISTMAN AND MEMBERS OF THE CITY

COUNCIL
THROUGH: ROBERT A. ZUCCARO, COMMUNITY DEVELOPMENT DIRECTOR
SUBJECT: = COUNCIL BILL 10, SERIES 2015; REPEALING AND REENACTING
MUNICIPAL CODE SECTION 16-16-40 CONCERNING FENCES (SECOND
READING, PUBLIC HEARING)

DATE: FEBRUARY 2, 2016

ISSUE:

Should the City Council approve Council Bill 10, Series 2015 (Exhibit A) on second reading,
updating the Village’s fencing regulations under Municipal Code Section 16-16-40? The
proposal includes new regulations for fences adjacent to public trails, parks and open spaces;
front-yard fences; fences adjacent to public roads; fences adjacent to designated arterial roads;
and provisions for when the repair of a non-conforming fence triggers full conformance with
current regulations.

Changes since First Reading

City Council approved “Version 2” of Council Bill 10, Series 2015 on first reading at the January
5, 2016 meeting with the following amendments (see Exhibit B for minutes). All amendments
were incorporated into Council Bill 10, Series 2015 as noted below:

e Revise the definition of public trail to exclude on-street trails (see Subsection (b) for
revision).

e Further define the 25% repair criteria to clarify that it applies to a single lot line and not
the entire property boundary (see Subsection (i) for revision).

¢ Change the height of fences parallel to public trails, parks or open space in all residential
zone districts to be 6 ft. maximum height and less than 40% solid (see table in Subsection
(c) for revision).

e For fences in rear and side yards add a separate category for the R-1 zone district
allowing 6 ft. maximum height and less than 50% solid, and in other zone districts 6 ft.
maximum height and up to 100% solid (see table in Subsection (c) for revisions).



CHERRY HILLS VILLAGE
COLORADO

For fences in rear or side yards adjacent to public roads add a distinction in the R-1, R-2,
R-3 and R-3A zone districts to allow 6 ft. maximum height and less than 25% solid or 4
ft. maximum height and less than 60% solid; and a category in the R-4 and R-5 zone
districts allowing 6 ft. maximum height and up to 100% solid and subject to the
landscaping and setback standards (see table in Subsection (c) for revisions).

Staff has incorporated and recommends the following additional amendments:

The definition of public trail was amended to exclude trails and sidewalks located in road
rights of way (see Subsection (b) for revisions). Fences adjacent to roads will generally
contain more restrictive regulations than the restrictions proposed for fences along trails.
This change in the definition will help clarify which fence regulation will govern.
Language was added providing authority to the Community Development Director to
determine the applicable standard based on whichever standard is the most restrictive if
more than one fence requirement applies (see Subsection (c) for revisions).

Language was added to the regulations for fences located between front fagade line and
front property line and fences located adjacent to public roads clarifying that fences
adjacent to State Highways and fences adjacent to S. Clarkson Street and E. Happy
Canyon Road fall under a separate regulation (see table in Subsection (c) for revisions).
Language was added to the regulations for fences located adjacent to a public road in
the R-4 and R-5 zone districts and adjacent to S. Clarkson Street and E. Happy Canyon
Road to clarify and reflect the current regulation that fences less than four feet in height
may be solid and fences up to six feet in height and 50% open may be allowed, all in
addition to allow six-foot tall solid fences subject to the minimum setback and
landscaping standards (see table in Subsection (c) for revisions).

Both E. Quincy Avenue and S. Colorado Boulevard were removed from the exception
for fences adjacent to designated arterials. This was inadvertently included in “Version
2" of the ordinance that was approved on first reading and staff’s understanding of
Council’s direction from the meeting was that only S. Clarkson Street and E. Happy
Canyon Road should be subject to the special allowance (see table in Subsection (c) for
revisions).

The allowance for vehicular gates was changed from a maximum height allowance of 10
feet to a maximum height allowance of 4 feet greater than the otherwise applicable
height limitation for the fence. This would allow gates up to 8 feet in height for
vehicular access to front yards and gates up to 10 feet in height for vehicular access to
side or rear yards (see Subsection (e) for revisions).

Page 2 of 8



CHERRY HILLS VILLAGE
COLORADO
BACKGROUND:

Purpose and Intent

The proposed fence ordinance is intended to update the code to be consistent with the Village
Master Plan, including the promotion and preservation of the semi-rural character of the
Village, open space and view corridors. More specifically, concerns have been expressed over
the types of fences that could be constructed under the current ordinance adjacent to trails,
parks and open spaces, adjacent to public roads, and within front yards. The concern is that
these fences may compromise the semi-rural, pastoral, and open character of the Village,
disrupt view corridors, create tunnel like effects along trail systems, create potential safety
hazards, and lead to the loss of a community atmosphere. (See Exhibit C for current fence
regulations under Section 16-16-40.)

P&Z and PTRC Review Summary
The P&Z and PTRC held several joint study sessions and review sessions to develop the final
recommendations. The following is a summary of each study session and review session:

e June 9, 2015: P&Z and PTRC held a joint study session to review fence ordinances from

other jurisdictions and provide staff direction on drafting an ordinance amendment.
Direction was provided to address fencing along trails, parks and open spaces and
fences within front yard areas of residential lots.

e August 25, 2015: P&Z reviewed a draft fence code amendment that that provided
regulations for fencing along trails, parks and open spaces and fences within front yard
areas of residential lots (see Exhibit D for minutes).

e September 10, 2015: PTRC reviewed the draft fence code as amended by the P&Z at their
August 25, 20125 meeting. The PTRC recommended additional restrictions for the R-1
Zone District and for fencing along shared front yard and rear or side yard lot
boundaries (see Exhibit E for minutes).

o October 8, 2015: P&Z and PTRC held a joint study session to discuss the proposed fence
code for the R-1 Zone District and fencing for shared front yard and rear or side yard lot
boundaries. The commissioner’s present provided general staff direction on revisions to
the draft ordinance.

e November 10, 2015: The P&Z reviewed the updated draft fence ordinance resulting from
the October 8, 2015 joint study session. The P&Z voted to recommend to the City
Council approval of the draft with amendments (see Exhibit F for draft minutes).

e November 12, 2015: The PTRC reviewed the updated draft fence ordinance as
recommended by the P&Z at their November 10, 2015 meeting. The PTRC voted to
recommend to the City Council approval of an alternate draft (see Exhibit G for draft
minutes).
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COLORADO

Both Commissions considered whether required or prohibited materials or design elements of a
fence should be addressed in the code. The recommendation from both was that materials and
design should not be regulated.

History of Current Code

Prior to 1989, the zoning ordinance allowed 6-foot tall fences on a legally established residential
lots without restriction on the location or design of the fence. In 1989, Council adopted
Ordinance 8, Series 1989 and Ordinance 15, Series 1989. These ordinances were intended to
address residents’ concerns for safety and aesthetics over the placement of six foot tall solid
fencing along street rights of way. The ordinances established that fences parallel and adjacent
to public roadways that are greater than 48” in height and less that 50% open must comply with
specific setback and landscape buffering options (see Exhibit H and I).

In 2007, Council adopted Ordinance 1, Series 2007, which is the most recent fence code revision,
addressing the construction of gates. It allows gates to be constructed to a height of no more
than ten feet provided that each gate is not more than 25% solid when viewed perpendicular.

Gates six feet in height or less may be solid (see Exhibit J).

Review of Codes from Other Jurisdictions

For further background and reference, staff has provided fence codes from other local
jurisdictions in Colorado (see Table 1 below) and from other local jurisdictions across the
country that specifically address fences located along trails, parks, and open spaces, as staff was
not able to identify any Colorado jurisdictions with similar codes (see Table 2 below).

Table 1: Local Communities: General Fencing Codes

Community Height, Openness, and Locational Standards Material/Design Other Comments
Greenwood 6’ High quality, approved | Discourages the use of
Village Fences prohibited from midpoint of principal structure materials (as set forth in | fencing and encourages
(Exhibit K) to front property line with some exceptions: Sec. 16-21-340.) use of berms,

L. shrubbery, and/or trees

In 0.1 and .25 acre districts, fence allowed 5 feet back

from the front of the principal structure.

In 2.5 Acre District fences up to 4 feet and gates up to 6

feet in height, up to 25% opacity allowed in front yard.

In 2.5 Acre District if front yard is used as a horse

pasture then a fence up to 6 feet in height with 25%

opacity allowed in front.

No set openness requirements
Vail 3’ front Compatible with the site | Fence shall respect
(Exhibit L) ¢ all other areas and existing structures existing landforms and

. on the site not arbitrarily follow
No set openness requirements : :
site boundary lines

Aspen 4’ front Fences visible from a Within public space
(Exhibit M) 6 all other areas public right of way must | areas, fencing must

N . ¢ be constructed out of a permit views from the

0 set openness requirements list of acceptable street into and
materials (Sec. throughout the public
26.575.050). space
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Bow Mar 5
(Exhibit N)

Must be Open Face Fencing (unless located along major
street thoroughfares)

Front yard fencing is prohibited

Harmonious with the
style and color of the
house

Discourages the use of
fences to preserve the
feeling of open space
and sharing of views

Columbine
Valley
(Exhibit O)

3’ or less, or 6’ with a max of 50 linear feet at this height

Front yard fencing is prohibited

Fences must be
constructed out of wood

Table 2: Example Communities: Fencing Codes along Trails, Parks, and Open Space

(Exhibit S)

top

open view fencing at top

Community Height Openness Material/Design Other comments
Portola Valley, CA 4’ At least 50% open Blend with the natural
(Exhibit P) environment; fence colors
may not exceed 40%
reflectivity
Keller, TX 6 Open Face Fencing Masonry, Ornamental
(Exhibit Q) Metal, Tubular steel or
similar open face material
Flower Mount, TX Minimum 4 Open Face Fencing Wrought iron or Tubular Has an allowance for
(Exhibit R) steel, Consistent color approved masonry
throughout a development | screening not to exceed
50% of the lot width or
screening plants.
Masonry screening must
be set back 10 feet from
the open face fencing.
Queen Creek, AZ 6’ 4’ solid, 2’ open view at | 6” interlocking blocks, with
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DISCUSSION AND ANALYSIS:

Table 3 summarizes the main provisions of the current and proposed fencing code.

Table 3: Summary of Current Fence Code and Proposed Fence Codes

Fence Location Current Code Proposed Code

Parallel to public trails, parks, or open space
e  All Residential Zone Districts 6 ft. max. height and up to 100% solid 6 ft. max. height and less than 40% solid

Front yards/Beyond Front Fagade

¢ R-1,R-2,R-3, and R-3A districts 6 ft. max. height if less than 50% solid; 4 ft. max. height and less than 50% solid
or (beyond front fagade line)
4 ft. max. height if more than 50% solid;
or

6 ft. max. height and more than 50% solid
subject to setback/landscape standards*

'« R4andR5districcs | 6ft.max. height if less than 50% solid; No fence allowed (beyond front fagade
or line)
4 ft. max. height if more than 50% solid;
or

6 ft. max. height and more than 50% solid
subject to setback/landscape standards*

Rear or side yards
e R-1district

6 ft. max. height and less than 50% solid

¢ R-2R-3,R-3A, R4and R5 districts

No Change
Rear and side yards adjacent to public road
¢ R-1,R-2, R-3, and R-3A districts 6 ft. max. height if less than 50% solid; Exceeding 4 ft. up to a max. of 6 ft. if less
or than 25% solid.
4 ft. max. height if more than 50% solid; or
or Up to 4 ft. and less than 60% solid
6 ft. max. height and more than 50% solid
subject to setback/landscape standards*
*  R-4and R-5 districts 6 ft. max. height if less than 50% solid; No Change
or
4 ft. max. height if more than 50% solid;
or
6 ft. max. height and more than 50% solid
subject to setback/landscape standards*
Any fence adjacent to State Highway 8 ft. max. height and up to 100% solid No Change
subject to setback/landscape standards*
Any fence adjacent to other select arterial N/A 6 ft. max. height if less than 50% solid;
roads or
4 ft. max. height if more than 50% solid;
or

6 ft. max. height and more than 50%
solid subject to setback/landscape
standards*

"Setback and Landscape Buffer Requirements (choice of A or B):
A. Pickany two of the following three:
1. Setback 25 ft. from edge of paved road or 40 ft. from centerline of unpaved road.
2. Landscape with minimum of 1 tree every 20-30 ft.
3. Landscape with planting to cover 25% of fence surface
B. Indent every 15-25 ft. and plant indents with 2 trees or evergreen shrubs
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In addition to the items addressed in Table 3 and the other revisions made since first reading,
the proposed codes include the following provisions and clarifications:

e Replacement fencing would need to be brought into compliance with the new code, and
any repair that exceeds 25% of the fence area along a single lot boundary within a 24-
month period would constitute a replacement and need to be brought into full
compliance.

e Clarification is provided that sport court fences could be up to 10 feet in height. The
current code does not have a maximum height for these types of fences and states that
fences are limited to six feet in height “except where reasonably required for tennis
courts or other uses reasonably requiring higher fences.” The Village has historically
allowed 10-foot tall fences under this code provision.

¢ Fencing in the C-2, commercial zone district would require approval under a
Conditional Use Permit.

e Fencing for a nonprofit institution, private club or private recreation facility would
require approval under an Expanded Use Permit.

BUDGET IMPACT STATEMENT:

Staff notes that the proposed code is considerably more complex than the current fencing code.
Because of this complexity, staff anticipates that additional staff time will be needed to
administer the code. This will include additional time in reviewing permits and conducting
inspections to verify compliance, assisting contractors and home owners in making applications
and understanding the new code and updating application forms and application review
procedures. Additional code enforcement actions on non-conforming fences are also
anticipated. If Council Bill 10, Series 2015 is approved, staff will evaluate the impact to staff and
City resources and may recommend a change to the City’s fence permit fee structure to ensure
the cost of implementing the code is adequately covered.

PUBLIC HEARING:

Prior to any amendment to the zoning code being enacted by the City Council a public hearing
must be held. Notice of the public hearing for this meeting was published in the January 14,
2016 edition of The Villager and on the City’s website and notice board. Staff has not received
any public comments on the proposal.
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RECOMMENDED MOTION:
“I move to approve Council Bill 10, Series 2015 repealing and replacing Section 16-16-40 of the
Cherry Hills Village Municipal Code concerning fences, as proposed in Exhibit A of the
February 2, 2016 staff memorandum (with the following amendments...).”

ATTACHMENTS:

Exhibit A: Council Bill 10, Series 2015

Exhibit B: January 5, 2016 City Council Minutes

Exhibit C: Municipal Code Section 16-16-40, Fences

Exhibit D: August 25, 2015 Planning and Zoning Commission Minutes

Exhibit E: September 10, 2015 Parks, Trails and Recreation Commission Minutes
Exhibit F: November 10, 2015 Draft Planning and Zoning Commission Minutes
Exhibit G: November 12, 2015 Draft Parks, Trails and Recreation Commission Minutes
Exhibit H: Ordinance 8, Series 1989

ExhibitI: Ordinance 15, Series 1989

ExhibitJ: Ordinance 1, Series 2007

Exhibit K: Greenwood Village Fence Code (Article 21, Division 3)

Exhibit L: Vail Fence Code (sec. 14-10-9)
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EXHIBIT A

COUNCIL BILL NO. 10 INTRODUCED BY:
SERIES OF 2015 SECONDED BY:

A BILL FOR AN ORDINANCE
OF THE CITY OF CHERRY HILLS VILLAGE
REPEALING AND REENACTING SECTION 16-16-40 OF THE
CHERRY HILLS VILLAGE CONCERNING FENCES

WHEREAS, the City of Cherry Hills Village (“City") is a home rule municipal corporation
organized in accordance with Article XX of the Colorado Constitution; and

WHEREAS, pursuant to its home rule authority and Article 23, Title 31 of the Colorado
Revised Statutes, the City has broad authority to regulate the development of land within the
City for the purposes of promoting the public health, safety, convenience, and the general
welfare of the community; and

WHEREAS, the City has adopted zoning regulations codified in Chapter 16 of the
Municipal Code that, in relevant part, establish requirements for fences; and

WHEREAS, the City Council has determined that in order to be consistent with the
Master Plan, fencing regulations need to be established that preserve the semi-rural character
of the Village, including the preservation of open space and view corridors.

NOW, THEREFORE, THE CITY COUNCIL FOR THE CITY OF CHERRY HILLS
VILLAGE, COLORADO, ORDAINS:

Section 1. Section 16-16-40 of the Cherry Hills Village Municipal Code, entitled “Fences,” is
hereby repealed and replaced as follows:

Sec. 16-16-40. - Fences.

Fences are permitted on legally established lots as defined in Section 16-1-10 of this
Chapter, and are permitted on legally established nonconforming lots as defined in Section 16-
1-10 and in Article XIV of this Chapter subject to compliance with the following regulations:

(a) Purpose. The purpose and intent of this section is to accommodate the reasonable
fencing needs of residents in a manner that preserves the semi-rural character of the Village,
including the preservation of open space and view corridors.

(b) Definitions. For the purpose of this Section, the following definitions shall be applicable:

Front fagade line means a line generally perpendicular to the side property lines

emanating from the outer wall of the fagade of the house at the point closest to the front
property line.
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Public trail,_for the purpose of this Section, means any area included in a publicly

dedicated bridle path, trail or similar pedestrian easement er+right-of-way; but excludes
trails any

trails or sidewalks located within road rights of way and on-street designated

(c) Height and Opacity. Fences in residential zone districts shall be subject to the following
height and opacity standards. Standards that apply are indicated by an “X”. }f more than one

fence requirement applies, the more restrictive shall apply as determined by the Community

Development Director.

Fence Location/Height and Opacity Standard R-1 R-2 R-3 | R-3a R-4 R-5
1) In Building Envelope:
Fences located outside of the minimum yard areas except for fences located
between the front property line and front fagade line. o
¢ 6 ft. maximum height and up to one-hundred percent (100%) solid. X X X X X X

2) Between Front Fagade Line and Front Property Line':

Fences located between the front property line and the front fagade line, except
fen locat djacent an nerall rallel to highways owned by the state or
designat rterial roads which may be alternatively constructed as provided in

sections 5 or 6 of this table.
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o 4 ft. maximum height and no more than fifty percent (50%) solid when

viewed at an angle perpendicular to the fence. X
o  No fence allowed.
3) Minimum Rear or Side Yards Not Adjacent to Public Roads:
Fences located between a rear or side property line and the minimum rear or
side yard setback line-and-net, except fences located adjacent to a public trail,
public park, or public open space.
e 6 ft. maximum height and up to one-hundred percent (100%) solid. X
o 6 ft. maximum height and no more than fi rcent (50%) solid when X
viewed at an angle perpendicular to the fence. =
4) Minimum Rear or Side Yards Adjacent to Public Roads:
Fences located between a rear or side property line and the minimum rear or
side yard setback line except fences located adjacent and generally parallel to
highways owned by the state_or designated arterial roads-er-3)-a-public-trail;
public-parkorpublic-open-spase_ which may be alternatively constructed as
rovided in sections 5 or 6 of this table.
o Generally parallel to a public road: 1)}-Fenees-exceeding-4-fi—in-height-shall
DR Ra EH Ee-PeHGeH :. :: HEH ie Sd-d d{-afithe
-4 ﬂ maximum helght and ug to 100% solld, or X
greater than 4ft. in height up to a maximum height of 6 ft. if no more than
fifty percent (50%) solid when viewed at an angle perpendicular to the
fence; or greater than 4 ft. in height up to a maximum of 6 ft. and greater
than fifty percent (50%) solid when viewed at an angle perpendicular to the
fence subject to setback and landscaping requirements of Subsection (d)
below.
® nerally parallel t ubli : 4 ft. maximum height and up to 100%
solid; or greater than 4ft. in height up to a maximum height of 6 ft. if no more
han fi rcent (509 lid when viewed at an angl rpendicular to th
fence: or greater than 4 ft. in height up to a maximum of 6 ft. and greater
than fi rcent (50%) solid when viewed at an angle perpendicular to the
fence subject to setback and landscaping requirements of Subsection (d)
below.
s Generally perpendicular to public road: 6 ft. maximum height and up to one- X
hundred percent (100%) solid.
e Generally perpendicular to public road: 6 ft. maximum height and no more
than fifty percent (50%) solid when viewed at an angle perpendicular to the
fence.
5) Fences Adjacent to State Highways:
Fences located in the minimum yard areas that are generally parallel to
highways owned by the State.
e 8 ft. maximum height and up to one-hundred percent (100%) solid subject X
to setback and landscaping requirements of Subsection (d) below.
6) Fences Adjacent to Designated Arterial Roads:
Fences located in the minimum yard areas that are generally parallel to South
Clarkson Street,-East-Quincy-Avenue-Seouth-Celerade-Boeulevard or East Happy
Canyon Road.
e 6 ft. maximum height and up to one-hundred percent (100%) solid subject X

to the setback and landscaping requirements of Subsection (d) below.
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7) Parallel to Public Trails, Parks, or Open Space:
Fences located within the minimum yard area generally parallel and adjacent to

a public trail, public park, or public open space, except fences located between

and front facade line and front propenrty line.

¢ 6 ft. maximum height and no more than twenty-five-persent{26%) forty X X X X X X
percent (40%) solid when viewed at an angle perpendicular to the fence.

8) Surrounding Sports Courts, Tennis Courts, and Other Outdoor
Recreational Uses:

Fences associated with a legally established sport court, tennis court or other
outdoor recreational use.

¢ 10 ft. maximum height and no more than twenty five percent (25%) solid
when solid when viewed at an angle perpendicular to the fence, except that X X X X X X
a wind screen and other similar barriers may be applied to the fence.

On lots bordering two or more streets the front property line shall be determined pursuant to Paragraph 16-5-30 (h) or based on the
orientation of the front of the house as determined by the Community Development Director.

(d) Fence setback and landscape requirements. Fencing subject to minimum setback and
landscaping requirements in Subsection C above must comply with either Subsection a. or b.
below:

(1). Select any two (2) of the following:

a. Set back at least twenty-five (25) feet from the edge of pavement of an adjacent
paved roadway or forty (40) feet from the center line of any adjacent unpaved roadway.

b. Landscape the area between the roadway and the fence with trees of a size set
forth in Paragraph 16-16-10(d)(6) above and at a density of one (1) tree for every twenty
(20) feet to thirty (30) feet of fence as determined by the City Manager given the type
and planting size proposed. Any area of City right-of-way proposed to be utilized for tree
planting must be approved by the City Manager.

c. Cover at least twenty-five percent (25%) of the fence roadside surface area with
vegetation immediately adjacent to the fence surface. A planting plan submitted to the
City Manager showing how the twenty-five-percent requirement will be met after three
(3) growing seasons will be required.

(2). Indent areas of the fence and plant at least two (2) trees or evergreen shrubs of a
size set forth in Paragraph 16-16-10(d)(6) above in each such areas. These indentations
shall be fifteen (15) feet to twenty-five (25) feet in width and at least four (4) feet in depth,
and must comprise at least twenty-five percent (25%) of the total fence length.

(e) Gates. Not more than two (2) gates that provide for ingress and egress from a vehicular
right-of-way to a front yard may exceed the otherwise applicable height limitations for the fence

so long as the height of each gate dees-netexceed-ten{10)-feet is not more than four (4) feet

greater than the applicable height limitations for the fence, each gate is not more than eighteen
(18) feet in width, and each gate is not more than twenty-five percent (25%) solid when viewed

from an angle that is perpendicular to the gate. A gate that provides for ingress and egress to a
yard other than a front yard may exceed the otherwise applicable height limitations for the fence
so long as the height of the gate is not more than two (2) feet greater than the etherwise
applicable height limitations for the fence and the gate is not more than four (4) feet in width and
not more than one (1) such gate exists on or along any single property line.
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(f) Utility Stations. Fences may be constructed for utility stations as permitted in this Chapter,
provided that such fences do not exceed eight (8) feet in height and are not more than fifty
percent (50%) solid.

(9) Measurement of height. When measuring the height of a fence, it shall be the vertical
distance between the natural grade, or from the grade of an approved overlot grading plan, to
the height of the fence. Neither a column nor a light fixture attached to a column shall be
included within the calculation of the height of a fence so long as the height of the column, or
combination of the height of the column and the light fixture, is not more than two (2) feet
greater than the otherwise applicable height limitations for the fence. Where fences and berms
are constructed one (1) upon the other, the height of such fences or berms shall be measured
as the sum of the individual units.

(h) Visibility at intersections. Fencing and associated landscaping must conform with Section
16-16-30 above concerning visibility at intersections. Landscaping must be maintained in a neat,
clean and healthy condition by the owner of the property as provided in Paragraph 16-16-
10(d)(7) above.

(i) Replacement of nonconforming fences. Any existing fence that is replaced shall comply
with the regulations as set forth in this section. Any repair of more than twenty-five percent

(25%) of a fence along any individual front, side or rear lot line of a property within a twenty-
four-month period shall constitute a replacement.

(j) Fencing for retail, office or medical or dental clinics in the C-2 zone district shall be
subject to the Conditional Use review and approval procedures in Article XVIII of this Chapter.

(k) Fencing for nonprofit institutions, private clubs or private recreational facilities shall be
subject to the review and approval procedures in Article XX of this Chapter.

Section 2. Severability. If any provision of this Ordinance should be found by a court of
competent jurisdiction to be invalid, such invalidity shall not affect the remaining portions or
applications of this ordinance that can be given effect without the invalid portion, provided that
such remaining portions or applications of this ordinance are not determined by the court to be
inoperable. The City Council declares that it would have adopted this Ordinance and each
section, subsection, sentence, clause, phrase, or portion thereof, despite the fact that any one
or more section, subsection, sentence, clause, phrase, or portion would be declared invalid.

Section 3. Effective Date. This Ordinance shall become effective ten (10) days after
publication on second reading in accordance with Section 4.5 of the Charter for the City of
Cherry Hills Village.

Adopted as Ordinance No. ___, Series 2016, by the City Council
of the City of Cherry Hills Village, Colorado this day of
, 2016.

Laura Christman, Mayor
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ATTEST: APPROVED AS TO FORM:

Laura Smith, City Clerk Linda C. Michow, City Attorney
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BRADFORD PUBLISHING CO.

RECORD OF PROCEEDINGS

EXHIBIT B

Mayor Christman asked about water from Greenwood Village related to the June 2015
flood event.

City Engineer Carmann replied that a field report shortly after the event documented
damage to Greenwood Gulch at the High Line Canal crossing that indicated overflow.

Mayor Christman thanked City Engineer Carmann for a thorough and accessible report.
She added that the report would be helpful to residents and directed staff to post the
report on the City website.

Council Bill 10, Series 2015; Repealing and Reenacting Municipal Code Section 16-16-
40 Concerning Fences (first reading, tabled from December 9. 2015 meeting)

Director Zuccaro explained that Council Bill 10, Series 2015 had been tabled from the
December 9, 2015 meeting. He noted that the proposed bill would revise the City's
fence code specifically as it related to parks, trails and open space, as well as front
yards and public roads in certain cases. He added that the proposed bill required that
any fence that is replaced be brought into compliance with the new code, and any repair
that exceeds 25% of the fence area within a 24-month period would constitute a
replacement and would need to be brought into full compliance. He explained that there
were two versions of the proposed bill, one from the Planning and Zoning Commission
and the other from the Parks, Trails and Recreation Commission. Table 3 from the staff
memo summarized the two recommendations compared to the current City Code.

January 5, 2016
City Council
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Current Code Proposal - Version 1 Proposal - Version 2
(Exhibit C)
Fence Location P&Z FTRC
(Exhibit A) (Exhibit B)
Parallel to public
trails, parks, or open
space
¢ All Residential 6 ft. max. height and up to 100% | 6 ft. max. height and less than 6 ft. max. height and less than
Zone Districts solid 25% solid 25% solid
Front yards
» R-1,R-2,R-3,and | 6 ft. max. height if less than 50% | 4 ft. max. height and less than 4 ft. max. height and less than
R-3A districts solid; 50% solid 50% solid
or (between front property lineand | (between front property line and
4 ft. max. height if more than front fagade line) front fagade line)
50% solid;
or
6 ft. max. height and more than
50% solid subject to
setback/landscape standards*
¢ R4andR-5 6 ft. max. height if less than 50% | No fence allowed No fence allowed
districts solid; (between front property lineand | (between front property line and
or front fagade line) front fagade line)
4 ft. max. height if more than
50% solid;
or
6 ft. max. height and more than
50% solid subject to
Rear or side yards
¢ All Residential 6 ft. max. height and up to 100% | 6 ft. max. heightand up 1o 100% | 6 ft. max. height and up to 100%
Zone Districts solid solid solid
Rear and side yards
adjacent to public
road
o All Residential 6 ft. max. height if less than 50% | 6 ft. max. height if less than 50% | 6 ft. max. height and less than
Zone Districts solid; solid; 25% solid




or
4 ft. max. height if more than
50% solid;

or
6 ft. max. height and more than
50% solid subject to
setback/landscape standards*

or
4 ft. max. height if more than
50% solid;

or
6 ft. max. height and more than
50% solid subject to
setback/landscape standards®

or

Up to 4 ft. maximum height and
more than 25% solid subject to
setback/landscape standards*

Any fence adjacentto | B ft. max. height and up to 100% | 8 ft. max. height and up to 100% | 8 ft. max. height and up to 100%

State Highway solid subject to solid subject to solid subject to
setback/landscape standards® setback/landscape standards* setback/landscape dards*

Any fence adjacent to | N/A Adjacent to 5. Clarkson St., E. Adjacent to S. Clarkson St,, E.

other select arterial Happy Canyon Rd,, 5. Colorado | Happy Canyon Rd:

roads Boulevard, & E. Quincy Avenue: .

* 6 ft. max. helght and up to
100% solid subject to
setback/landscape
standards*

6 ft. max, height and up to
100% solid subject to
setback/landscape
standards®

*Setback and Landscape Buffer Requirements (choice of A or B):
A. Pick any two of the following three:
1. Setback 25 ft. from edge of paved road or 40 ft. from centerline of unpaved road.
2. Landscape with minimum of 1 tree every 20-30 ft.
3. Landscape with planting to cover 25% of fence surface
B. Indent every 15-25 ft. and plant indents with 2 trees or evergreen shrubs

Councilor Gallagher asked to see the photos of various fences throughout the City with
differing percentages of openness.

Director Zuccaro noted that the PTRC had not had the benefit of the photos during their

discussions.

Mayor Pro Tem A. Brown indicated that a shorter, more solid fence was less
objectionable to a taller, more solid fence and suggested a sliding scale.

Councilor VanderWerf noted that a very low fence or wall could be considered a
landscape feature.

Councilor K. Brown noted that Version 2 of the council bill did not agree with Table 3 in

the staff memo.

Director Zuccaro confirmed there was an error in Version 2 of the council bill.

Councilor K. Brown indicated that the repair trigger of 25% should be amended in the
proposed bill in order to clarify the 25% threshold referred to a single lot line of a single
property. She asked about a single fence that spanned multiple properties along Quincy
Avenue and wondered if the Homeowners Association owned the fence or had
regulations regarding fence styles. She questioned the consequence the proposed
regulations would have on the continuity of the multi-property fence along Quincy.

Councilor Hoellen replied that the purpose of the proposed bili was to drive the
community towards standards in support of the Master Plan, and before the ultimate
desired result was achieved there would be an interim period of discontinuity.

Mayor Christman noted that HOAs could have further restrictions beyond the City's

regulations.

Councilor K. Brown added that HOAs may have to revise their rules based on the new
regulations approved by Council.

Councilor VanderWerf suggested that rear/side yard fences on smaller lots should be
treated differently than larger lots.
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Councilor Gallagher and Councilor K. Brown agreed.

Councilor Hoellen asked if the concern was privacy or security, since privacy could be
accomplished with landscaping instead of solid fencing.

Councilor K. brown replied that landscaping encroached into the property and that
would have a more significant effect on smaller lots. She indicated that she supported
Mayor Pro Tem A. Brown's idea of a sliding scale for fence height and solidness.
Mayor Pro Tem A. Brown asked about the current Code.

Director Zuccaro replied that the current Code for front yard fences allowed 4 ft.
maximum height if more than 50% solid, 6 ft. maximum height if less than 50% solid, or
6 ft. maximum height and more than 50% solid subject to setback/landscape standards.

Councilor K. Brown agreed with Councilor VanderWerf that very low fences or walls
could be landscape features.

Mayor Christman noted that allowing front yard fences in neighborhoods that currently
did not have them would change the feel of the neighborhood. She added that she
would support solid fencing in backyards along Quincy if landscaping were increased.

Councilor K. Brown replied that property owners could not plant trees outside of their
fences along Quincy.

Director Zuccaro indicated that property owners would have to move their fences farther
into their properties in order to allow room for landscaping.

Mayor Christman noted that landscaping did not have to mean trees.
Councilor K. Brown asked about the current landscaping requirements.

Director Zuccaro replied that the landscaping requirement could be accomplished with
trees, bushes or vines so long as it covered 25% of the fence surface.

Councilor K. Brown asked about the setback requirement in regards to the fences along
Quincy.

Director Zuccaro guessed that those fences were set back at least 25 ft. from the road.
Mayor Pro Tem A. Brown expressed concern with creating a double standard for fences
within a single neighborhood if some properties were adjacent to an on-street trail and
others were not.

Councilor K. Brown agreed and noted that the original concern of a tunneling effect on
trails caused by solid fencing was not an issue for on-street trails.

Mayor Christman asked about the history of on-street trails.

Councilor VanderWerf explained that on-street trails had been designated by PTRC in
an effort to identify routes through the City. She indicated that on-street trails were
somewhat arbitrary and should not be punitive.

Mayor Christman asked about the Buell neighborhood.
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Interim City Manager/Director Goldie replied that the dedicated trail easement through
the Buell had been part of the subdivision agreement.

Mayor Christman agreed that regulating fences adjacent to on-street trails was
unnecessary.

Councilor K. Brown asked how on-street trails could be excluded from the proposed
regulations.

Director Zuccaro replied that they could be excluded from the definition of public trails in
the ordinance.

Mayor Christman asked about the legal definition of on-street trails.

Director Zuccaro explained that on-street trails were not currently designated in the
Municipal Code and that the original recommendation associated with the proposed
regulations had been to adopt the Parks and Trails map by resolution in order to
designate on-street trails. He noted that the trails along Quincy, Colorado and Holly
were considered off-street trails in the current version of the proposed bill and asked
Council if they wanted to change that designation.

Council agreed that the trails along Quincy, Colorado and Holly should be considered
off-street trails.

Councilor Hoellen agreed that a sliding scale was worthy of consideration. He added
that he believed the 25% solid restriction for fences adjacent to public parks, trails and
open spaces could be raised to 35% or 40%.

Councilor Gallagher reiterated that R1 lots should have more restrictive regulations than
smaller lots.

Councilors K. Brown and VanderWerf agreed.

Councilor Hoellen reiterated that landscaping could be used for privacy.

Councilor K. Brown reiterated that landscaping required relatively more space on
smaller lots. She noted that R4 and R5 neighborhoods were already more suburban

than semi-rural because of the smaller lot sizes.

Mayor Christman agreed that rear and side yards in the smaller lot zone districts could
be treated differently than larger lots, but front yards should be kept open.

Councilor Hoellen questioned how the proposed regulations would be applied to a
proposed fence that fell into more than one category, such as a rear or side and
adjacent to a public trail.

Director Zuccaro replied that fence would be subject to 6 ft. maximum height and less
than 25% solid under the proposed regulations.

Councilor Griffin asked if tennis court fences would be affected by the proposed
regulations.

Director Zuccaro replied that the proposed regulations would specify that tennis court or
any other sport court fencing would be allowed up to a height of 10 ft.
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Councilor K. Brown asked what percentage solid Council would iike for fences parallel
to public trails, parks or open space.

Councilor VanderWerf suggested 40%.

Mayor Christman agreed.

Councilor Hoellen agreed if the measurement would be precise. If it was not precise
then he preferred 35%.

Councilor K. Brown noted that a 40% solid fence would be too solid for someone trying
to escape the trail due to a pack of coyotes.

Mayor Christman agreed that the security risk existed on narrow trails. She added that
horses reacted differently to a tunnel versus a trail where they can see to either side.

Councilor K. Brown asked if Council wanted to regulate rear/side yard fences adjacent
to public roads differently in the various zone districts.

Mayor Christman suggested that for that category fences up to 4 ft. high had to be less
than 60% solid.

Councilor Hoellen agreed with 4 ft. high and less than 60% or 75% solid.

Councilor K. Brown clarified that no solid fences would be allowed in rear/side yards
adjacent to public roads.

Mayor Christman suggested removing that category of regulations in the R4 and RS
zone districts.

Councilor K. Brown clarified that in the R4 and R5 zone districts, 6 ft. high and 100%
solid fences would be allowed in rear/side yards adjacent to public roads. She added
that under Version 2 of the proposed regulations any fence adjacent to S. Clarkson St.
or E. Happy Canyon Rd. would be allowed to be 6 ft. high and up to 100% solid with
setback/landscape standards.

Councilor K. Brown moved, seconded by Mayor Pro Tem A. Brown to approve Council
Bill 10, Series 2015 repealing and replacing Section 16-16-40 of the Cherry Hills Village
Municipal Code concerning fences, as proposed in Exhibit B of the January 5, 2016
staff memorandum with the following amendments:

1.
2. Further define the 25% repair criteria
3.
4

Revise the definition of Public Trail to exclude on-street trails

Change the height of fences paralle! to public trails, parks or open space in all
residential zone districts to be 6 ft. maximum height and less than 40% solid

. For fences in rear and side yards add a separate category for the R1 zone district

allowing 6 ft. maximum height and less than 50% solid, and in other zone districts
6 ft. maximum height and up to 100% solid

For fences in rear or side yards adjacent to public roads add a distinction in the
R1, R2, R3 and R3A zone districts to allow 6 ft. maximum height and less than
25% solid or 4 ft. maximum height and less than 60% solid; and a category in the
R4 and R5 zone districts allowing 6 ft. maximum height and up to 100% solid

Councilor Hoellen questioned if rear/side yard fences adjacent to public roads in the R4
and R5 zone districts 6 ft. maximum and up to 100% solid would be subject to setback
and landscape standards.
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Councilor K. Brown and Mayor Pro Tem A. Brown accepted that amendment to the
motion.

Councilor VanderWerf asked how the new regulations would affect gates.
Director Zuccaro replied that there were no new regulations proposed for gates.

The following votes were recorded:

Gallagher yes
Griffin yes
A. Brown yes
VanderWerf yes
K. Brown yes
Hoellen yes

Vote on the Council Bill 10-2015: 6 ayes. 0 nays. The motion carried.

Discussion Regarding Ordinance 13, Series 2015; Concerning Regulations Applicable
to the Operation of Unmanned Aircraft Systems

City Attorney Michow explained that staff was seeking direction from Council on the
registration of hobby drones in the City following the FAA's establishment of the federal
registration program. She noted that the federal program required hobby drones over
0.55 pounds to be registered while the City’s ordinance required all hobby drones to be
registered.

City Clerk Smith explained that staff's current process was to have owners who had
registered federally to submit a copy of their registration certificate and also provide
contact information which was not included on the certificate. She noted that owners of
drones smaller than 0.55 pounds would not have registered federally and would
currently be required to complete the City's registration process including the $10 per
drone fee.

Councilor K. Brown questioned the need for federally registered drone owners to
provide contact information if that information was available to the City from the FAA.

Chief Tovrea replied that if that information was available to the City it was likely only
during regular business hours.

Councilor K. Brown indicated that the FAA prohibited any local municipality from
imposing registration regulations without permission from the FAA.

Councilor Hoellen suggested that the City should consult with the FAA on the City's
ordinance to determine the FAA's controlling legal statute and authority in prohibiting
the City's regulations. He added that it was the job of governing bodies to eliminate
ambiguity.

Mayor Christman noted that the FAA was understaffed and dealing with larger issues.

Mayor Pro Tem A. Brown indicated that it was not clear the FAA had the authority they
claimed.

Mayor Christman replied that the hobby drone association claimed the FAA did not have
authority to regulate hobby drones.
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12/4/2015 Cherry Hills Village, CO Municipal Code
EXHIBIT C

Sec. 16-16-40. - Fences.

Fences are permitted on legally established lots as defined in_Section 16-1-10 of this Chapter, and are
permitted on legally established nonconforming lots as defined in_ Section 16-1-10 and in Article XIV of this
Chapter, subject to compliance with the following regulations:

(1) No fence, except where reasonably required for tennis courts or other uses reasonably requiring
higher fences, may exceed six (6) feet in height; provided however, that fences that are parallel
and adjacent to highways owned by the State may not exceed eight (8) feet in height. The
foregoing limitations notwithstanding: (i) not more than two (2) gates that provide for ingress and
egress from a vehicular right-of-way to a front yard may exceed the otherwise applicable height
limitations for the fence so long as the height of each gate does not exceed ten (10) feet and each
gate is not more than twenty-five percent (25%) solid when viewed from an angle that is
perpendicular to the gate and not more than eighteen (18) feet in width; and (ii) a gate that
provides for ingress and egress to a yard other than a front yard may exceed the otherwise
applicable height limitations for the fence so long as the height of the gate is not more than two
(2) feet greater than the otherwise applicable height limitations for the fence and the gate is not
more than four (4) feet in width and not more than one (1) such gate exists on or along any single
property line,

(2) Where fences generally parallel an adjacent public roadway within the minimum yard area and
are greater than forty-eight (48) inches in height and less than fifty percent (50%) open in their
vertical surface as viewed perpendicular to the fence, such fences constructed after the effective
date of the initial ordinance codified herein shall comply with either of the following design
criteria options in Subparagraph a or b below:

a. Select any two (2) of the following:

1. Set back at least twenty-five (25) feet from the edge of an adjacent paved roadway or
forty (40) feet from the center line of any unpaved right-of-way.

2. Landscape the area between the roadway and the fence with trees of a size set forth in
Paragraph_16-16-10(d)(6) above and at a density of one (1) tree for every twenty (20) feet
to thirty (30) feet of fence as determined by the City Manager given the type and planting
size proposed. Any area of City right-of-way proposed to be utilized for tree planting
must be approved by the City Manager.

3. Cover at least twenty-five percent (25%) of the fence roadside surface area with
vegetation immediately adjacent to the fence surface. A planting plan submitted to the
City Manager showing how the twenty-five-percent requirement will be met after three
(3) growing seasons will be required.

b. Indent areas of the fence and plant at least two (2) trees or evergreen shrubs of a size set
forth in Paragraph_16-16-10(d)(6) above in each such areas. These indentations shall be
fifteen (15) feet to twenty-five (25) feet in width and at least four (4) feet in depth, and must
comprise at least twenty-five percent (25%) of the total fence length.

(3) Fencing and associated landscaping must conform with Section 16-16-30 above concerning
visibility at intersections and must be maintained in a neat, clean and healthy condition by the
owner of the property as provided in Paragraph_16-16-10(d)(7) above.
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(4)

(5)

(6)

(7)

Cherry Hills Village, CO Municipal Code

When measuring the height of a fence, it shall be the vertical distance between the natural grade,
or from the grade of an approved overlot grading plan, to the height of the fence. Neither a
column nor a light fixture attached to a column shall be included within the calculation of the
height of a fence so long as the height of the column, or combination of the height of the column
and the light fixture, is not more than two (2) feet greater than the otherwise applicable height
limitations for the fence. Where fences and berms are constructed one (1) upon the other, the
height of such fences or berms shall be measured as the sum of the individual units.

Any existing fence that is replaced shall comply with this regulation. Any repair of more than
twenty-five percent (25%) of the fence along a public right-of-way within a twenty-four-month
period shall constitute a replacement.

Paragraph (2) above shall be inapplicable to fences existing on the effective date of the ordinance
codified herein except as specified in Paragraph (5) above.

Fences may be constructed for utility stations as permitted in this Chapter, provided that such
fences do not exceed eight (8) feet in height and are not more than fifty percent (50%) solid.

(Prior code 6-15-4; Ord. 8, 1989; Ord. 15, 1989; Ord. 12, 2000; Ord. 6 §1, 2003; Ord. 9 §1, 2003; Ord. 03 §1,
2006; Ord. 01 §2, 2007)
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EXHIBIT D

BRADFORD PUBLISKING CO. RECORD OF PROCEEDINGS

Minutes of the
Planning and Zoning Commission of the City of Cherry Hills Village, Colorado
Held on Tuesday, August 25, 2015 at 6:30 p-m.
At the Village Center

CALL TO ORDER

Chair Savoie called the meeting to order at 6:30 p.m.

ROLL CALL

Present at the meeting were the following Planning and Zoning Commissioners: Chair Peter
Savoie, Vice Chair Jim Rubin, Commissioner Al Blum, Commissioner Peter Niederman and
Commissioner Mike LaMair.

Present at the meeting were the following staff members: Rob Zuccaro, Community
Development Director and Cesarina Dancy, Community Development Clerk,

Absent from the meeting were Commissioner David Wyman and Commissioner Doris Kaplan.

APPROVAL OF MINUTES

Vice Chair Rubin made a motion, which was seconded by Commissioner Blum, to accept the
June 9, 2015 and July 14, 2015 minutes as written,

The motion passed unanimously.

AGENDA ITEMS

a. Proposal for Amendments to Municipal Code Section 16-16-40 Concerning Fences.

Mr. Zuccaro stated that in July, the Planning and Zoning Commission had a joint study session
with the PTRC to discuss the issue of solid fencing along trails. He continued to say as a result
of this study session, staff was given direction for draft amendments to the current fencing code.

Mr. Zuccaro displayed photos of several types of fences which are currently located along city
trails. He stated that the concern over solid fencing along trails stems from concerns over safety,
protection of views, protection of rural character, and a tunneling effect that solid fencing on
both sides of a trail can create.

Mr. Zuecaro displayed a table showing the current fence code. He stated that properties along
state highways are allowed to increase their fence height to 8 feet, and that any legally
nonconforming fence can be repaired at a rate of 25% repairs every two years without having to
bring the entire fence into conformance.

Mr. Zuccaro stated that currently there are very few front yard fences in the City, and that the
majority of those are located in the R-1 Zone District.

Mr. Zuccaro displayed a table of the proposed fence code amendments. He stated that the
proposal for fences adjacent to trails is to allow a maximum height of 4 feet with a 50% openness
requirement.

Commissioner Blum asked about the fence that is on the property adjacent to Kent Denver.

Planning and Zoning Commission Meeting
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Mr. Zuccaro replied that if the amendments were adopted, it would be considered legally
nonconforming,

Vice Chair Rubin asked if a fence 4 feet in height would keep coyotes out.

Mr. Zuccaro replied that a coyote could jump over a fence higher than 4 feet. He stated that some
owners have put coyote rollers on the tops of their fences.

Chair Savoie asked what the requirement would be for a front yard along a trail.

Mr. Zuccaro replied that there are some on-street trails, and that depending on zone district,
fences could be 4 or 6 feet in height as well as 50% open.

Vice Chair Rubin stated that 4 feet seems low, and that if a fence is 50% open, 6 feet would not
make that much of a difference.

Chair Savoie asked what the recommendation of the PTRC was.

Mr. Zuccaro stated that he would be presenting this at a later date to the PTRC. He continued to
say that open rail fences are often 4 feet in height.

Commissioner Niederman stated that fences 6 feet in height would provide more security and
privacy along the trails.

Mr. Zuccaro stated that landscaping can also be planted for more security and privacy.
Commissioner LaMair asked what the front yard setbacks are.

Mr. Zuccaro replied that in the R-1 and R-2 Zone Districts there is a 75 foot front setback, and in
the R-3 and R-4 Zone Districts there is a 50 foot front setback. He continued to say that fences
do not have setback requirements; fences can be located on the property lines.

Vice Chair Rubin asked what would the fence requirements be on a corner lot.

Mr. Zuccaro replied that currently a 6 foot solid fence is allowed all around the property. He
continued to say that under this new amendment, an exception could be made for a rear yard that
is adjacent to a side yard in the front setback area to allow for a 6 foot fence.

Mr. Zuccaro stated that in addition to the amendments, the only design requirement would be to
no longer allow chain link fence.

Commissioner LaMair stated that he was concerned about security and the ability of a 4 foot
fence to keep dogs and horses on their respective sides.

Mr. Zuccaro stated that the PTRC has found that fences 4 feet in height are adequate for the
equestrian community.

Commissioner LaMair asked what the next steps in the process are.

Mr. Zuccaro replied that the PTRC would have a chance to review the amendments, and then it
may possibly come back before the Planning and Zoning Commission. He stated that City
Council would have two readings of the amendments, with one being a public hearing.

Commissioner LaMair stated that a 6 foot fence that is 75% open would still provide security.

Planning and Zoning Commission Meeting
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Commissioner Blum stated that with a backyard facing a side yard the backyard would need
privacy and this could be clarified in the ordinance,

Chair Savoie stated that a fence that is 6 feet in height that is 75% open with a maximum height
of 4 feet in front yards would be suitable,

Vice Chair Rubin asked if HOA covenants would allow these changes.

Mr. Zuccaro replied that homeowners are obligated to follow whichever is more restrictive of the
HOA covenants and City codes.

Lucinda Greene, resident, stated that the equestrian community feels that 4 feet is an acceptable
height to provide safety to both horses and dogs. She continued to say that an area of concern to
the equestrian community is areas that freeze on the trails due to shade from fencing and
vegetation,

Chair Savoie stated that the privacy of residents overrides freezing areas on the trails.

Mr, Zuccaro stated that if the PTRC has differing recommendations from the Commission, the
proposal could come back before the Commission in the future,

b. Draft Master Plan Implementation Plan

Mr. Zuccaro stated that at the joint study session of the PTRC and the Planning and Zoning
Commission, both commissions, as well as City Council, stated that no major changes were
needed to the Master Plan. He continued to say that all the parties involved agreed that what was
needed was a formal implementation plan for the Master Plan.

Mr. Zuccaro stated that many of the items in the draft implementation plan are administrative.
He stated that each item was given a priority, status, and action items where applicable. He
continued to say that all of the goals and strategies are identical to the Master Plan; the only new
item in this document is the implementation.

Commissioner LaMair stated that a table of contents would be useful,
The Commission discussed the following items:

1. Page 3, item l1a. Mr, Zuccaro stated that many questions come up regarding higher
density residential facilities, such as a senior living facility. He stated that staff strongly
discourages these types of applications.

Commissioner Niederman stated that many in the Denver Metro area are aware of the
strict zoning requirements and allowances in the City. He continued to ask if there was
any City recreational use for the property located at the intersection of University and

Quincy.

Mr. Zuccaro replied that the property is divided into 4 one acre parcels with a private
access road. He continued to say that the City currently does not have any active
recreational areas.

Chair Savoie stated that traffic at the intersection would make it difficult to have any kind
of recreation facility in this location,
Planning and Zoning Commission Meeting
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EXHIBIT E

Minutes of the Parks, Trails & Recreation Commission
City of Cherry Hills Village, Colorado
Thursday, September 10, 2015

at the Village Center

Commission members in attendance: Bill Lucas, Robert Eber, John Kokish, Rob Ganger, Joshua
DiCarlo and Councilor Mike Gallagher. Employees present: Ryan Berninzoni, Parks, Trails and
Recreation Administrator, Matt Krebsbach, Parks Crew Chief, Pamela Broyles, Administrative
Assistant.

Absent: Colleen Dougherty, Nina Itin

CALL TO ORDER
Chair Bill Lucas called the PTRC meeting to order at 6:30 p.m.

APPROVAL OF THE JULY 9, 2015 MINUTES
Mr. Robert Eber moved to approve the July 9, 2015 minutes as presented. Mr. John Kokish
seconded the motion. Motion passed unanimously.

AUDIENCE PARTICIPATION
There was no audience participation.

FENCE CODE PRESENTATION — ROB ZUCCARO (Intern Nate Silverstein)

Mr. Silverstein presented the proposed amendments to the City’s fencing code to the Parks,
Trails and Recreation Commission (PTRC) for review and recommendation to City Council.
Amendments are being pursued to address concerns due to construction of a new six foot tall
fence along the City’s trail system. The proposed amendments are based on feedback from the
joint study session on July 9, 2015 between the Planning and Zoning Commission (P&Z) and
PTRC. The amended fencing code was presented to the P&Z Commission on August 25, 1015.
P&Z’s recommended changes have been incorporated into the new proposed fencing code.
Amendments include increasing the allowed height of fencing along trails, parks and open spaces
and further restricting fencing along the front yard area when constructed along the side property
line. The current code does not address these issues.

Mr. Silverstein reviewed the proposed amendments from the August 25" study session and
compared them to the proposed changes from the P&Z Commission. Changes include increasing
the minimum height along public trails, parks or open spaces to 6 feet and 75% open versus 4
feet and 50% open. Language was also included to preclude chain link fencing around the
perimeter. New language for front yard fencing was introduced after P&Z’s recommendation
that side yard fences in the general area of the front yard should also be restricted in height. Staff
established a front fagade line as a line perpendicular to the side property lines. Any fence

within the front fagade line would be designated as a front yard fence and would have to comply
with the openness and height restrictions. The newest fencing code proposed by P&Z is as
follows:

Parks & Trails Commission
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1. Parallel to public trails, parks, or open spaces:
6 ft. and minimum 75% open.
2. Front yard for the R-1 District:
4 ft. if less than 50% open or
6 ft. if more than 50% open.
3. Front yards for R-2, R-3, R-3A, C-1 and C-2 Districts
4 ft. and minimum 50% open.
4. Front yards for the R-4 and R-5 Districts
No fence allowed in front yard.

The PTRC discussed whether there is a need for front yard fencing with the exception of horse
properties and properties along main streets. The concern is that fences are detrimental to the
character of the Village and the rural feel of the Community. The current code calls for 6 foot
solid fences.

The Commission discussed limiting front yard fences along public trails and specifying the type
of fencing that can be installed when it affects the view corridor. An example was wrought iron
fences that give an open feel and still provide security to the homeowner.

Mr. Zuccaro presented two scenarios for the PTRC. First, the PTRC could agree with P&Z’s
proposal with minor adjustments and go before City Council. Second, if PTRC is recommending
significant changes then a joint study session between the two commissions could be scheduled
to establish a consensus.

The PTRC agreed to move forward with P&Z’s recommendation that fences parallel to public
trails, parks or open spaces will be a maximum of 6 feet with a minimum 75% open and to
further study the front yard fencing recommendations.

Mr. Eber moved, seconded by Mr. Ganger to move forward with Planning and Zoning’s
recommendation that fences parallel to public trails, parks or open spaces will be a maximum of
six feet with a minimum of 75% openness to be presented to City Council and to schedule an
additional study session with the Planning and Zoning Commission to study front yard fencing.

The motion carried unanimously.

MASTER PLAN IMPLEMENTATION - ROB ZUCCARO

Mr. Zuccaro presented a draft Implementation Plan for the Cherry Hills Village Master Plan for
review and recommendation to the City Council. The Commission reviewed each section of the
Master Plan and recommended minor changes that Mr. Zuccaro will incorporate before
presenting to City Council.

SUBCOMMITTEE DISCUSSIONS
a. Summary Sheet
Trail Enhancement Update

1. Signs for Highline Canal
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Mr. Lucas proposed adding minimal signage on the City’s section of the Highline Canal similar
to Greenwood Village to establish a hierarchy for horses, pedestrians and bicyclists. The
purpose is for the City to be proactive and establish expectations, rules and guidelines as traffic
increases along the Highline Canal.

Mr. Ganger recommended that signage be placed at the beginning and end of the trail as opposed
to adding signage along the City’s section of the Highline Canal.

2. Trail Connection — 4501 South Monroe

A parcel of land recently purchased at 4501 South Monroe could provide a trail connection if the
property owner is open to an easement along the west side of their property. The Commission
will continue to pursue a contact to discuss an easement.

Mr. Kokish suggested the Commission could pursue permissive use for an extended period of
time if the family is opposed to a permanent easement.

Special Events Update

Mr. Berninzoni reported that movie night was a great success. The Cherry Hills Village car
show is scheduled for Sunday, September 27" and the Holiday Tree Lighting is scheduled for
Friday, December 11",

Open Space Update
There was nothing to report on this subject.

Communications/Crier Article

Mr. Eber reported that the Village Crier will now be printed monthly. He questioned whether the
PTRC would like a presence in the Village Crier every month. The Commission agreed that it is
important to have a presence in each issue even if it is a minor article.

b. Parks, Trails and Recreation Enhancement

John Meade Park and Alan Hutto Memorial Commons

Mr. Lucas reported that the John Meade Park Master Plan was approved by City Council. The
next step is to solicit funds and discuss uses for John Meade Park. The floodplain development
study can go simultaneously in preparation for the next step.

Mr. Zuccaro reported that the first phase will include an expanded use permit and development
plan documents such as, final grading, layout of the park, restroom facility, users of the park and
final amphitheater design. The next step would include the FEMA approval process,
construction level design documents and work on permits that will be needed. This process is
expected to take a full year to accomplish before any construction can start.
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Mr. Berninzoni reported that the City will also be pursuing grant opportunities to assist with
these projects.

PTRC CHAIR REPORT
The City received a trail inventory grant and a consultant has been hired. The Commission will

be updated and involved throughout the process. The study is expected to be complete in March
2016.

The temporary pad and walkway for the Alan Hutto Memorial amphitheater is complete.

REPORTS

a. Parks Division Maintenance Log
There was nothing to report on this subject.

b. PTRC Parks Fund Budget and Priority list update: October Presentation

Mr. Berninzoni reported that the October 2015 PTRC meeting is an important meeting for the
Commission. Mr. Berninzoni will present a draft of the 2016 budget. The Commission will also
be asked to work on a priority list for 2016. The City Engineer is preparing a cost estimate for
the completion of John Meade Park and the Alan Hutto Amphitheater for the 2016 budget.

b. City Council Report
Councilor Gallagher thanked the Commission for their work on the fence issue. He encouraged
the Commission to continue their efforts as this is an important part of the aesthetics of the City.

Councilor Gallagher also reported that City Council is not pursuing the Construction Use Tax at
this time due to short notice. City Council continues to work on an Agreement with the City of
Englewood to move the Public Works facility.

ADJOURNMENT
The meeting was adjourned at 8:45 p.m.

The next scheduled PTRC meeting is October 8, 2015.

Bill Lucas
Chairman

Ryan Berninzoni
Parks, Trails and Recreation Administrator

Pamela Broyles
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Administrative Clerk
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EXHIBIT F

---DRAFT---

Minutes of the
Planning and Zoning Commission of the City of Cherry Hills Village, Colorado
Held on Tuesday, November 10, 2015 at 6:30 p.m.
At the Village Center

CALL TO ORDER

Chair Savoie called the meeting to order at 6:30 p.m.

ROLL CALL

Present at the meeting were the following Planning and Zoning Commissioners: Chair Peter
Savoie, Commissioner Al Blum, Commissioner David Wyman, Commissioner Peter Niederman,
Commissioner Dori Kaplan, Commissioner Mike LaMair, and Commissioner Bill Lucas.
Present at the meeting were the following staff members: Rob Zuccaro, Community
Development Director; Emily Kropf, Special Projects Coordinator; and Cesarina Dancy,

Community Development Clerk.

APPROVAL OF MINUTES

Commissioner Wyman stated that on page 2, paragraph 5 of the minutes, the word “and” should
be removed.

Commissioner Niederman made a motion; which was seconded by Commissioner Blum, to
approve the October 13, 2015 minutes with this correction.

The motion passed unanimously.

AGENDA ITEMS

a. Review of Amendments to Fencing Code

Mr. Zuccaro stated that Staff is presenting for review and recommendation to the City Council a
draft ordinance amending the Village’s fencing regulations (Exhibit A). He continued to say that
the ordinance is intended to address concerns over fencing adjacent to trails and within front
yards that may compromise the semi-rural, pastoral, and open character of the Village, disrupt
view corridors, create tunnel like effects along trail systems, create potential safety hazards, and
lead to the loss of a community atmosphere.

Mr. Zuccaro gave a summary of the review process to date.
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Mr. Zuccaro stated that Table 1 in the staff memorandum summarized the proposal found in
Exhibit A as compared to the existing fencing code. He continued to say that in the current
proposal, all fencing parallel to a public trail, park or open space would need to be a minimum of
75% open and could not exceed 6 feet in height. He stated that typical fences that would be
allowed include 3 and 4-foot split rail or open rail fences and 4, 5 or 6-foot ornamental iron
fences. Fences in front yards beyond the front facade line of the house in the R-1, R-2, R-3, and
R-3A districts would be limited to 4 feet in height and a minimum of 50% open. Fences in front
yards beyond the front fagade line of the house in the R-4 and R-5 districts would be prohibited.

Commissioner Kaplan asked if the openness requirement also entailed a style or design
requirement.

Mr. Zuccaro replied that the code currently does not place any restrictions on design or material,
only openness.

Commissioner Niederman asked how many. properties that would be affected by this change
currently do not have a fence.

Mr. Zuccaro replied that there is not an exact count of how:many properties do not currently
have fences.

Commissioner Wyman stated that along Colorado Boulevard all the properties adjacent to the
trail were fenced.

Mr. Zuccaro stated that it is a mix throughout the City because some trails have all properties
adjacent that are fenced while others do not.

Commissioner Niederman asked if an existing fence needed to be repaired or replaced could the
same style of fence be kept.

Mr. Zuccaro replied that there is a provision in the code that 25% of a fence can be repaired or
maintained every two years but any repair or replacement in excess of this would require the
entire fence to be brought into conformity with current zoning codes.

Commissioner Wyman asked if a tree limb falling or other unforeseen damage would require the

fence to be brought into conformity.
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Mr. Zuccaro replied that if 75% of the value of the fence is going to be put into rebuilding the
fence then the entire fence would have to be brought into conformance. He continued to say that
a natural disaster did not exempt a property owner from this provision.

Mr. Zuccaro stated that there is a higher standard for nonconforming fences in relation to other
nonconforming structures and this is purposeful in order to bring the fences into compliance
faster.

Chair Savoie asked if the PTRC feels strongly about this issue.

Mr. Zuccaro replied that the PTRC wants the current fencing code to change to allow additional
regulations along streets and trails.

Chair Savoie asked why was the issue of the rear and side yards being adjacent was not
addressed in the proposed amendments.

Mr. Zuccaro replied that the consensus from the study session was that privacy in the backyard
was more important that restricting the height for a neighbor’s side yard.

Chair Savoie stated that whole fence damage only may occur twice a year. He asked if the new
changes would apply only to new construction.

Mr. Zuccaro replied that a nonconforming fence could in theory be maintained forever but the
code amendments would apply to all new fences being constructed and to those that have crossed
the threshold of maintenance and would need to be replaced in their entirety.

Commissioner Niederman stated that possibly the City could allocate some funds to encourage
property owners along trails to bring their fences in compliance.

Commissioner Blum replied that it would be hard to convince City Council to allocate funds for
this purpose.

Commissioner Lucas stated that the fence along the property behind Kent Denver started the
conversation for the PTRC regarding fencing along trails. He stated that the PTRC views this

particular fence as a scar on the landscape.

Commissioner LaMair stated that the trail will stay icy all winter as the fence is totally solid.
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EXHIBIT G

Minutes of the Parks, Trails & Recreation Commission
City of Cherry Hills Village, Colorado
Thursday, November 12, 2015
at the Village Center

Commission members in attendance: Robert Eber, John Kokish, Nina Itin, Joshua
DiCarlo and Councilor Klasina VanderWerf. Employees present: Ryan Berninzoni,
Parks, Trails and Recreation Administrator, Matt Krebsbach, Parks Crew Chief, Pamela
Broyles, Administrative Assistant.

Absent: Rob Ganger, Colleen Dougherty

STUDY SESSION —6:00 P.M.

Mr. Berninzoni introduced John Altschuld with Stanley Consultants for a presentation on
the City’s Trail Inventory and Long-Range Maintenance and Repair Program. Stanley
Consultants will continue to update the Commission as the project progresses.

Mr. Altschuld reviewed the proposed project schedule:and preliminary wor' that has
already been accomplished. The program goal is to produce an online WebGIS map that
can be easily accessed by City staff and the public. The program identifies 4 trail types
including:

¢ Paved Mixed use

¢ Unpaved (soft surface) Mixed Use

¢ Bridle Trails

e Street Side (paved)

Mr. Altschuld reviewed the guidelines for each trail type.

Stanley Consultants will begin the next steps that include:
o _Continue legal research and GIS mapping
¢ @reate Existing Conditions Analysis Report
e Continue WebGIS platform creation
e C(Create New Parks and Trails Map

Mr. Altschuld presented examples of the layers that will be available on the map. The
study will include recommendations for improvements to existing trails, new
connections, and new amenities.

CALL TO ORDER
Chair Robert Eber called the PTRC meeting to order at 6:30 p.m.

APPROVAL OF THE OCTOBER 8, 2015 MINUTES
Mr. John Kokish moved to approve the October 8, 2015 minutes as presented. Ms. Nina
Itin seconded the motion. Motion passed unanimously.
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AUDIENCE PARTICIPATION
There was no audience participation.

BILL LUCAS - THANKYOU PRESENTATION

Chair Eber and the Commission thanked Mr. Lucas for his service on the PTRC over the
past 5 years. Chair Eber shared several accomplishments that Mr. Lucas achieved
throughout his term.

ARTS COMMISSION PRESENTATION

Klasina VanderWerf and Teresa Harbaugh addressed the Commission regarding a
location for the Emmett Culligan art sculpture that the Art Commission will receive in
early 2016. The Art Commission would like to put the piece in the Alan Hutto Memorial
Park. The Commission shared their concerns regarding the timing of placing an art piece
in this location because of future planning and developmen that will begin in 2016. The
Art Commission agreed to find a temporary location for the piece and will consider
moving the piece to the Alan Hutto Memorial Park at a future date.

FENCE CODE PRESENTATION

Mr. Zuccaro presented the latest draft of the fence code amendment. The fence code
amendment is intended to be for review and recommendation to City Council as drafted
or with recommended changes.

The draft includes the following changes:

1.  Parallel to public trails. parks, or open space (R-1, R-2, R-3, R-3A, R-4, R-5)
Current: 6 feet and solid
Proposed: A maximum of 6 feet high and a minimum of 75% open

2.  Front Yards (R-1. R-2. R-3, R-3A)
Current: 4 ft. if less than 50% open or
6 ft. if more than 50% open or
6 ft. if less than 50% open and complies with setback and landscape
buffer requirements
Proposed: A maximum of 4 feet high and a minimum of 50% open

Front Yards (R-4, R=5)

Current: 4 ft. if less than 50% open or
6 ft. if more than 50% open or
6 ft. if less than 50% open and complies with setback and landscape
buffer requirements

Proposed: No fence allowed in front yard

3. Rear and side yards (R-1, R-2, R-3, R-3A, R-4, R-5)
Current: 6 ft. and up to 100% solid
Proposed: No Change

Rear and side yards adjacent to public road (R-1, R-2, R-3, R-3A
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Current: 4 ft. if less than 50% open or
6 ft. if more than 50% open or
6 ft. if less than 50% open and complies with setback and landscape
buffer requirements

Proposed: No Change

4.  Front, side or rear yards adjacent to State Highway
Current: 8 ft. and up to 100% solid subject to setback and landscape buffer
requirements.
Proposed: No Change

5.  C-2 District
Current: 6 ft. and up to 100% solid
Proposed: Subject to Conditional Use Permit

Fence permits will be subject to the most restrictive code allowance.

The Planning and Zoning Commission (P&Z) placed the following 3 conditions on the
proposed fence code recommendation to City Council:

1. Administrative issue of defining tfdils. Define what a trail is in the code and develop a
map as a companion document. As changes occur City Counc’ would have to readopt a
new map version. The concern is that there need§ to be official documentation on file to
support a regulation that affects property rights.

2. Include clarification that the more restrictive fence code will govern when there is a
conflict. The most restrictive fence code would be 4 ft. maximum height and a minimum
of 50% open.

3. The P&Z Commission has concerns about the impact of traffic along arterial streets
including Colorado Boulevard, Quincy Avenue, Clarkson Street and Happy Canyon
Drive. They believe a 6 foot solid fence should be allowed to create a buffer from noise,
traffic and the negative impact of living adjacent to these roads. P&Z is recommending
an exception to,the fence code for properties that front Colorado Boulevard, Quincy
Avenue, Clarkson Street and Happy Canyon Drive. The exception would allow a
maximum 6 foot solid fence with landscape buffering. The Commission agreed to
exclude Holly Street from the exception because of the significant view corridors and the
rural character along Holly. Properties adjacent to the Holly Street Trail would be
required to have a 6 foot maximum and 75% minimum open fence.

The Parks, Trails and Recreation Commission (PTRC) voiced their concern that the
exception to these 4 streets could potentially create solid walls or fences along the entire
street.

The PTRC questioned if the work that was done to create the fencing agreement for the
subdivision on the Calkins property would be affected by the proposed exception along

Parks & Trails Commission
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Quincy Avenue. Mr. Zuccaro confirmed that the Calkins fencing agreement is part of the
subdivision agreement and will override the zoning code as more restrictive.

The PTRC Commission discussed the inability for the City to purchase large open lots to
protect view corridors. The purpose of establishing fence codes is not-to stop property
rights, but to protect view corridors and maintain the semirural character of the Village.
The Commission agreed that other alternatives should be considered to address the noise
and traffic problems such as lower speed limits.

The PTRC is recommending the following changes to the fence code:

1.  Parallel to public trails, parks, or open space (R-1, R-2, R-, R-3A, R-4, R-5)

Nina Itin moved, seconded by Joshua DiCarlo to adopt th- propose: code for a 6 foot
maximum and 75% minimum open fence parallel to public:trails, parks, or open space
with an exception along the exterior streets including  larkson Street and.!/appy Canyon
Drive, but excluding Colorado Boulevard and Quincy Avenue.

The Motion carried unanimously.

2.  Front Yards (R-1, R-2, R-3, R-3A~R-4 and R-5)

John Kokish moved, seconded by Nina Itin ‘0'a prove a 4 foot 'laximum height with a
minimum 50% open fence in the front yard of R-1, R-2;:R-3.and R-3A districts with no
fencing allowed in the frontyards of R-4 and R-5 districts

The Motion carried:unanimously.

3. Rear and side vards (Rzl; R-2, R¥3.R-3A, R-4, R-5)

Joshua DiCarlo moved, seconded by Nina Itin to adopt the code as written to allow 6 foot
maximum and up to 100% solid fencing in the R-1, R-2, R-3, R-3A, R-4 and R-5
districts.

The Motion carried unanimously.

4. Rear.and side yards adjacent to public road (R-1. R-2. R-3. R-3A)

Robert Eber moved, seconded by John Kokish, to recommend that fences in rear and side
yards adjacent to public roads in the R-1, R-2, R-3, R-3A districts can be solid if under 4
feet, but must comply with the setback and buffer landscape requirements. Any fence
over 4 feet and up to a 6 foot maximum must be at least 75% open.

The Motion carried unanimously.

5.  Front, side or rear yards adjacent to State Highway

Parks & Trails Commission
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Robert Eber moved, seconded by Joshua DiCarlo to adopt the existing code to allow up
to an 8 foot maximum and up to 100% solid fence subject to setback and landscape buffer
requirements adjacent to state highways.

The Motion carried unanimously.
6. C-2 District

Robert Eber moved, seconded by Nina Itin to adopt the existing code to allow a 6 foot
maximum and up to 100% solid fence in the C-2 District subject to a Conditional Use
Permit.

The Motion carried unanimously.

The PTRC reported that their recommendations for fencing restrictions are to preserve
the semi-rural character of the Village.

SUBCOMMITTEE DISCUSSIONS
a. Summary Sheet

Trail Enhancement Update
There was nothing to report on this subject.

Special Events Update
The Holiday Tree Lighting event is scheduled for Friday, December 11, 2015.

Open Space Update
There was nothing to report on this subject.

Communications/Crier Article
Mr. Eber will include discussions on the fence code proposal in the Village Crier.

b. Parks, Trails and Recreation Enhancement
PTRC CHAIR REPORT
Chair Eber asked for a motion to approve the 2016 PTRC meeting schedule.

Joshua DiCarlo moved, seconded by Nina Itin to adopt the 2016 PTRC meeting schedule.
The Motion carried unanimously.

REPORTS
a. Parks Division Maintenance Log
There was nothing to report on this subject.

b. City Council Report
There was nothing to report on this subject.

ADJOURNMENT
John Kokish moved, seconded by Nina Itin to adjourn at 8:45 p.m.

Parks & Trails Commission
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Robert Eber
Chairman

Ryan Berninzoni
Parks, Trails and Recreation Administrator

Pamela Broyles
Administrative Clerk
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ORDINANCE NO. 8
SERIES OF 1989
March 21, 1989: Public Hearing held on this Ordinance. Introduced as
Council Bill No. 7, Series of 1989, by George Secor, seconded by Forrest

McGrath, and considered in full on first reading. Passed unanimously.

April 4, 1989: Considered in full text on second reading. Passed
unanimously. Designated as Ordinance No. 8, Series of 1989,

AN ORDINANCE AMENDING TITLE 6, CHAPTER 15, SECTION 4 OF THE CHERRY HILLS CITY
CODE RELATING TO FENCES AND WALLS.

WHEREAS, safety and aesthetic concerns have been expressed by citizens
about the placement of six-foot, solid fences along street rights of way; and

WHEREAS, said safety and aesthetic concerns relate to traffic visibility,
snow removal problems and visual openness; and

WHEREAS, the subject has been thoroughly researched and reviewed by the
Planning and Zoning Commission and, as a result, they have recommended certain
amendments to the existing fence and wall regulations; and

WHEREAS, it s the opinion of the City Council that the recommended
amendments are necessary in the interest of public safety and to protect
property values in the City of Cherry Hills Village.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF CHERRY HILLS VILLAGE,
COLORADO, ORDAINS:

Section 1. Title 6, Chapter 15, Section 4 be repealed in its entirety
and repTaced with the following:

"6-15-4: Fences and Walls: Notwithstanding any other provisions of
this Title, fences and walls are permitted, subject to compliance with the
following regulations:

1. No fence or wall, except where reasonably required for tennis
courts or other uses reasonably requiring higher fences, may
exceed six feet in height.

2. Where fences or walls generally parallel an adjacent public
roadway and are greater than 48" in height and less than 50%
open in its vertical surface as viewed perpendicular to the
fence or wall, such fences or walls constructed after the
effective date of this ordinance shall comply with either (A)
or (B) of the following design criteria options:

(A) Select any two of the following:

1) Set back at least 25 feet from the edge of an adjacent
paved roadway or 40 feet from the centerline of any
unpaved right of way.

2) Landscape the area between the roadway and the fence
or wall with trees of a size set forth in Section
6-15-1E* and at a density of one tree for every 20-30
feet of fence or wall as determined by the City Manager
given the type and planting size proposed. Any area
of City right of way proposed to be utilized for tree
planting must be approved by the City Manager.

3) Cover at least 25% of the fence or wall roadside
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surface area with vegetation immediately adjacent to
the fence or wall surface. A planting plan submitted

to the City Manager showing how the 25% regquirement will
be met after three growing seasons will be required.

(B) Indent areas of the fence or wall and plant at Teast two
trees or evergreen shrubs of a size set forth in Section
6-15-1E* in each such areas. These indentations shall be
15' to 25' in width, at least four feet (4') in depth, and
must comprise at least 25% of the total fence length.

3. Fencing and associated landscaping must conform with Section
6-15-3 of this Code concerning visibility at intersections and
must be maintained in a neat, clean and healthy condition by the
owner of the property as provided in Section 6-15-1F of this Code.

4, When measuring the height of a fence or wall, it shall be the
vertical distance between the natural grade, or from the grade of
an approved overlot grading plan, to the dominate height of the

. fence or wall. Generally, a sporadic post or support structure
is not considered in the calculation. Where fences, walls and
berms are constructed one upon the other, the height of such
fences, walls or berms shall be measured as the sum of the
individual units,

5. Any existing fence or wall which is replaced shall comply with
this regulation. Any repair of more than 25 percent of the fence
or wall along a public right of way within a 24-month period shall
constitute a replacement.

6. Paragraph 2 of this section shall be inapplicable to fences and
walls existing on the effective date of this ordinance except as
specified in Paragraph 5 above.

#Minimum size of trees and shrubs

Minimum Allowable Piant
Size & Type of Plant Size for New Landscaping

Ornamental Trees 1.5" caliper
Deciduous Trees 2" caliper
Evergreen Trees 6 feet tall
Shrubs 5 gallon container
Section 2. Severability. Should any sentence, section or part of the

ordinance be adjudged by any court to be unconstitutional or invalid, such
judgment shall not affect or impair or invalidate the ordinance as a whole or
any part thereof not so declared to be unconstitutional or invalid,

Section 3. Declaration of Public Interest. In the opinion of the City
Council, this ordinance is necessary for the preservation of the public health,
safety and welfare.

Adopted as Ordinance No. 8 , Series of 1989,
by the City Council of the City of Cherry Hills
Village, Colorado, and signed and approved by
its Mayor and Presiding Officer this 4th  day
of April , 1989,

Joan R. Duncan
Mayor

ATTEST:

S

1 eth N. ée
City’Clerk
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ORDINANCE NO. 15
SERIES OF 1989

October 17, 1989: Introduced as Council Bill No. 12, Series of 1989, by
Merle Chambers, seconded by George Secor. Considered in full text on first
reading as amended, Passed unanimously.

November 21, 1989: Public hearing held on this Council Bill, then

considered in full text on second reading. Passed unanimously. Designated as
Ordinance No. 15, Series of 1989.

AN ORDINANCE AMENDING SECTION 6-15-4 OF THE CITY CODE CONCERNING FENCES AND
WALLS.

WHEREAS, on April 4, 1989, the City Council adopted Ordinance No. 4, Series
of 1989, that repealed and re-enacted the fence and wall regulations of the
City of Cherry Hills Village; and

WHEREAS, after six months of experience with said new fence and wall
regulations, the City Council desires to clarify the wording concerning fences
and walls which paraliel an adjacent public roadway; and

WHEREAS, this proposed modification has been reviewed by the Planning and
Zoning'Comnission at a public hearing.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF CHERRY HILLS VILLAGE,
COLORADO, ORDAINS:

Section 1. That the first paragraph of Section 6-15-4:2 of the City Code
be deleted and replaced with the following regulation:

"2, Where fences and walls generally parallel
an adjacent public roadway within the minimum
yard area, and are greater than 48" in height
and less than 50% open in its vertical surface
as viewed perpendicular to the fence or wall,
such fences and walls constructed after the
effective date of this ordinance shall comply
with either (A) or (B) of the following design
criteria options:"

Section 2. In the opinion of the City Council, this ordinance is necessary
for thé immediate preservation of the public nsi1th, safety and welfare,

Adopted as Ordinance No., 15, Series of 1989,
by the City Council of the City of Cherry
Hills Village, Colorado, and signed and
approved by its Mayor and Presiding Officer
this 21st day of November, 1989.

Boan R. Duncan

Mayor
ATTEST:

Ehaod gD, Qad

Hiizabeth N, Noel
City Clerk
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ORDINANCE NO. 01
Series 2007

November 21, 2006: Introduced as Council Bill 07, Series 2006 by Councilmember Doug
Tisdale, seconded by Councilmember Klasina VanderWerf, and considered by the title only on first
reading. Passed unanimously.

January 16, 2007: Considered in full text on second reading. Passed unanimously.

A BILL FOR AN ORDINANCE
OF THE CITY OF CHERRY HILLS VILLAGE
AMENDING CHAPTER 16 OF THE CHERRY HILLS VILLAGE MUNICIPAL CODE,
CONCERNING ZONING, BY AMENDING SECTIONS 16-1-10, CONCERNING DEFINITIONS,
AND 16-16-40, CONCERNING FENCES AND WALLS

WHEREAS, the City of Cherry Hills Village is a home rule municipal corporation
organized in accordance with Article XX of the Colorado Constitution; and

WHEREAS, the City of Cherry Hills Village is authorized to regulate land uses for
property within the boundaries of the City, and

WHEREAS, the current requirements for fencing set forth in Section 16-16-40(1) of the
Municipal Code limit the height of a gate, as a part of a fence, to either six (6) or eight (8) feet in
height, depending upon the location of the fence; and

WHEREAS, the City Council has determined that it is reasonable and appropriate, in
certain instances and subject to certain conditions, to allow gates to exceed the height of the
remainder of the fence of which they are a part.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF CHERRY HILLS
VILLAGE, COLORADO, ORDAINS:

Section 1. That definitions of the terms “Column,” “Fence” and "Gate® be added to
Section 16-1-10 of the City of Cherry Hills Viilage Municipal Code to read as follows:

h of whi iII ifm non i n Io er th nix f fr nother if sucl c n
exceeds the height limit of the fence.

te mean rt of a fence that can be readily moved to block an entran r

Section 2. That Section 18-16-40 of the City of Cherry Hills Village Municipal Code is
hereby amended as follows:

Section 16-16-40. Fences-and-walle.

Fences and-walls are permitted on legally established lots as defined in Section 16-1-10,
and are permitted on legally established nonconforming lots as defined in Section 16-1-10 and
in Article X1V of this Chapter, subject to compliance with the following regulations:

(1) No fence ewall, except where reasonably required for tennis courts or other
uses reasonably requiring higher fences, may exceed six (6) feet in height;_provided,
however, that—Efences that are paraliel and adjacent to highways owned by the State may
not exceed eight (8) feet in height. The foregoing lim ns_notwithstanding: (i) not mor

8 0 (£Z) Qates t _lll:l !::i 3 ed :::- a ve i 8 .ht f g g
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more than four (4) feet in widtl not more than xists on or along an
single property line.

(2) Where fences erwalls generally parallel an adjacent public roadway within the
minimum yard area and are greater than forty-eight (48) inches in height and less than
fifty percent (50%) open in their vertical surface as viewed perpendicular to the fence of
wall, such fences er—walls constructed after the effective date of the initial ordinance
codified herein shall comply with either of the following design criteria options in
Subparagraph a or b below:

a. Select any two (2) of the following:

1. Set back at least twenty-five (25) feet from the edge of an adjacent
paved roadway or forty (40) feet from the center line of any unpaved right-of-way.

2. Landscape the area between the roadway and the fence er-wall with
trees of a size set forth in Subsection 16-16-10(d)(6) above and at a density of
one (1) tree for every twenty (20) feet to thirty (30) feet of fence or-wall as
determined by the City Manager given the type and planting size proposed. Any
area of City right-of-way proposed to be utilized for tree planting must be
approved by the City Manager.

3. Cover at least twenty-five percent (25%) of the fence er-wall roadside
surface area with vegetation immediately adjacent to the fence erwall surface. A
planting plan submitted to the City Manager showing how the twenty-five-percent
requirement wili be met after three (3) growing seasons will be required.

b. Indent areas of the fence erwall and plant at least two (2) trees’or evergreen
shrubs of a size set forth in Subsection 16-16-10(d)(6) above in each such areas.
These indentations shall be fifteen (15) feet to twenty-five (25) feet in width, at least
four (4) feet in depth, and must comprise at least twenty-five percent (25%) of the
total fence length.

(3) Fencing and associated landscaping must conform with Section 16-16-30 above
concerning visibility at intersections and must be maintained in a neat, clean and healthy
condition by the owner of the property as provided in Subsection 16-16-10(d)(7) above.

(4) When measuring the height of a fence er-wali, it shall be the vertical distance
between the natural grade, or from the grade of an approved overlot grading plan, to the
j height of the fence er-wall. Neither lumn nor a light fi hed t
| shall be i ed within the calculation of the heig a fence g g as
height mn, or combination of the height of the column and the light fixtur
= c B8 Bl h - - = el - . ¢ S

fgng‘ —a-Sporaaic-Ppe or-support-structure-is-not-considered-in-the-calculation-
Where fences-walle and berms are constructed one (1) upon the other, the height of such
fences,~walls or berms shall be measured as the sum of the individual units.

(5) Any existing fence erwall-which-that is replaced shall comply with this regulation.

Any repair of more than twenty-five percent (25%) of the fence erwall along a public right-
of-way within a twenty-four month period shall constitute a replacement.

(6) Paragraph (2) above shall be inapplicable to fences and-walle existing on the
effective date of the ordinance codified herein except as specified in Paragraph (5) above.

(7) Fences may be constructed for utility stations as permitted in this Chapter,
provided that such fences do not exceed eight (8) feet in height and are not more than fifty
percent (50%) solid. (Prior code 6-15-4; Ord. 8, 1989; Ord. 15, 1988; Ord. 12, 2000; Ord.
6 §1, 2003; Ord. 9 §1, 2003; Ord. 03 §1, 2006)

Section 3. Severability. If any provision of this ordinance should be found by a court of
competent jurisdiction to be invalid, such invalidity shall not affect the remaining portions or
applications of this ordinance that can be given effect without the invalid portion, provided that
such remaining portions or applications of this ordinance are not determined by the court to be
inoperable. The City Council declares that it would have adopted this Ordinance and each
section, subsection, sentence, clause, phrase, or portion thereof, despite the fact that any one
or more section, subsection, sentence, clause, phrase, or portion would be declared invalid.

ORD 0107 20f3
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Section 4. Effective Date. This ordinance shall take effect in accordance with the City of

Cherry Hills Village Home Rule Charter.

Adopted as Ordinance No. 01, Series 2007, by the City Council of
the City of Cherry Hills Village, Colorado this 16™ day of January,

Michael J. Woz;;liak. M%ﬁ

2007.

ATTEST:

Uesur_/

Karen C. Losier, City Clerk

Published in the Vijager
Published
Legal #

The Oxfnance was on
pokipor B boter o
Ty Hilla , Calormdo on Tuseday, Janu-
ary 16, d
ORDINANCE NO. 1, SERIES 2007
A BILL FOR AN ORDINANCE OF THE
CITY OF CHERRY HILLE VILLAGE
ING CHAPTER 16 OF THE CHER-

-

ORD 01-07
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APPRO O FORM:

_

P
Thad W. Renaud, City Attorney
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EXHIBIT K

Division 3 - Fences, Decorative Monuments, Decorative Walls and Noise-Attenuating Structures

Sec. 16-21-310. - intent and applicability.

(a)

Intent. It is the City's policy to keep fencing at a minimum and to further the open space feeling.
There are areas within the City in which little or no fencing is desired or required, while in other areas

the local needs may dictate the use of fences. In lieu of fencing, berms or plantings of shrubbery and
trees are encouraged.

Applicability. This Division shall apply to all fences, decorative monuments, decorative walls and
noise-attenuating structures except retaining walls and pedestrian protection barricades around
construction sites. Any provision of an approved PUD plan, SDP, subdivision plat or floodplain

regulation that conflicts with any provision of this Division shall supersede the conflicting provision of
this Division.

(Prior code 15.48.010, 15.48.020, 15.48.030, 15.48.080, 15.48.110; Ord. 32 §1, 201 1)

Sec. 16-21-320. - Height.

(@)

(b)

()

Except as otherwise provided in this Division, no fence, wall or monument shall exceed six (6) feet in

height. Where a fence is constructed on a retaining wall or berm, the combined height of the berm,
retaining wall and fence shall not exceed six (6) feet.

Fence posts and columns may exceed the maximum allowed height of the fence by no more than
nine (9) inches.

When topography or construction requirements so dictate, a fence may exceed any height limitation
imposed by this Division by up to six (8) inches.

(Prior code 15.48.080; Ord. 32 §1,2011)

Sec. 16-21-330. - Location.

(a)

No fence shall be located in the area from the midpoint of the principal building to the front property
line, with the following exceptions:

(1) Inthe R-0.25 and R-0.1 Districts, a fence that does not extend beyond a point five (5) feet back
from the front of the principal building to the front property line;

(2) Inthe R-2.5 District, a fence that does not exceed four (4) feet in height and twenty-five percent
(25%) opacity;

(3) Inthe R-2.5 District, a gate that does not exceed six (6) feet in height and twenty-five percent
{25%) opacity;

(4) Inthe R-2.5 zone district, in a front yard which is permanently used as a pasture for horses, a
fence that does not exceed six (6) feet in height and twenty-five percent (25%) opacity;

(5) Decorative walls and decorative monuments, pursuant to this Division:

(6) Fencing on commercial properties, pursuant to this Division; and

(7) Noise-attenuating structures, pursuant to this Division.

Chain link fences shall only be located from the midpoint of the principal building to the rear property
line.



(6) Any existing fence that is replaced shall comply with this regulation. Any repair of more than

twenty-five percent (25%) of the fence along a public right-of-way within a twenty-four-month
period shall constitute a replacement.

(6) Paragraph (2) above shall be inapplicable to fences existing on the effective date of the
ordinance codified herein except as specified in Paragraph (5) above.

(7) Fences may be constructed for utility stations as permitted in this Chapter, provided that such
fences do not exceed eight (8) feet in height and are not more than fifty percent (50%) solid.

(Prior code 6-15-4; Ord. 8, 1989; Ord. 15, 1989; Ord. 12, 2000; Ord. 6 §1, 2003; Ord. 9 §1,
2003; Ord. 03 §1, 2006; Ord. 01 §2, 2007)
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(Prior code 15.48.070; Ord. 32 §1, 2011)

Sec. 16-21-340. - Design.

(a)

Materials. Permanent fencing or walls used to separate properties or as a landscape accent shall be
constructed of high quality materials, such as:

(1) Decorative wood fencing with brick or stone columns;
(2) Wrought iron fencing;

(3) Masonry;

(4) Split face block; or

(5) Concrete with an enhanced surface treatment.

Retaining walls. Retaining walls shall be constructed of stone, brick, split face block or concrete with

an enhanced surface treatment. Wall segments over four (4) feet in height shall be tiered and
landscaped.

(Prior code 15.43.150; Ord. 32 §1, 2011)

Sec.

(b)
(c)

16-21-350. - Prohibitions.

The following are prohibited in the City:

(1) Barbed wire fences; and

(2) Fences, decorative monuments or noise-attenuating structures which obstruct the sight distance
of traveling motorists at roadway intersections or driveway entrances.

No lighting shall be installed on top of, integrated within or be attached to a fence.

No privately owned fence or decorative monument shall be erected on City-owned property except
entry walls and decorative monuments pursuant to this Division.

(Prior code 15.48.090; Ord. 32 §1, 2011)

Sec.

(a)

(b)

(c)

(d)

16-21-360. - Fence standards.

Commercial fences. Fences on commercial property which abut a public right-of-way shall be set

back at least ten (10) feet from the property line or back of curb, whichever results in the greater
setback.

Chain link fences. Chain link fences shall be vinyl-coated and shall not exceed four (4) feet in height:

provided that chain link dog run fences and chain link temporary construction fences do not have to
be vinyl coated and may exceed four (4) feet in height.

Dog run fences. Dog run fences shall be located within twenty (20) feet of the principal building, shall
comply with all applicable principal building setbacks and shall not exceed six (6) feet in height.

Tennis and sport court fences. A fence enclosing a tennis court or sport court shall meet the
following requirements:

(1) The fence shall be either dark or earth tone colored with matching fittings and posts;

(2) The fence shall not exceed ten percent (10%) opacity, with the exception of fabric screening
material or a retaining wall used to partially or fully enclose a tennis court or sport court;

(3) The fence shall not exceed ten (10) feet in height; and
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(4) The fence shall be considered to be a component of the tennis or sport court.
(e) Stallion enclosures. A fence enclosing a stallion shall meet the following requirements:

(1) The fence shall be constructed of a stable and durable material, such as pipe, post and board,

post and mesh, post and smooth wire, post and rubber-nylon, post and rail, or PVC fence
planking, with all corner posts anchored in concrete.

(2) The fence shall be six (6) feet in height.
(3) The fence shall enclose a minimum area of twenty-four (24) feet by sixty (60) feet.

(f) Temporary construction fences. A temporary fence enclosing a construction site shall meet the
foliowing requirements:

(1) The height of the fence shall not exceed eight (8) feet:
(2) The fence shall not be placed in a public right-of-way without a public right-of-way permit;
(8) The fence shall be removed prior to issuance of a Certificate of Occupancy or Completion; and
(4) The fence shall not display commercial speech.
(g) Swimming pools, hot tubs and spas.

(1) Fence or wall enclosures.

a. Every swimming pool, hot tub or spa not equipped with a safety cover meeting the
requirements of Paragraph (2) hereof shall be completely enclosed by a fence or wall:

1. Located not less than four (4) feet from the swimming pool, hot tub or spa;

2. With a minimum vertical height of not less than four (4) feet for a single-family
residential swimming pool; and not less than six (6) feet for a public pool, community
pool, private club pool, homeowners association pool or multi-family complex pool;

3. With a maximum vertical clearance from the ground to the bottom of the fence or wall
of two (2) inches;

4. With no gaps or voids which allow passage of a sphere equal to or greater than four
(4) inches in diameter;

5. With any pedestrian access gate opening away from the swimming pool, hot tub or

spa and equipped with a self-closing, self-latching device placed no lower than four
(4) feet above the ground; and

6. With any gates other than pedestrian access gates equipped with lockable hardware
or padlocks and locked at all times when not in use.

b. An existing wall or portion of a building may serve as one (1} or more sides of the
enclosure.

(2) Safety covers.
a. A swimming pool not enclosed by a fence or wall in compliance with Paragraph (1) hereof
shall be equipped with an approved power safety cover that meets or exceeds current
ASTM standards.
b. A hot tub or spa not enclosed by a fence or wall in compliance with Paragraph (1) hereof
shall be equipped with an approved manual safety cover that meets or exceeds current
ASTM standards.

c. Safety covers shall be closed at all times when the swimming pool, hot tub or spa is not in
use.

(Prior code 15.48.100, 15.48.104; Ord. 32 §1, 2011)
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6/3/2015 O Sterling Codifiers, Inc

14-10-9: FENCES, HEDGES, WALLS, AND SCREENING:

A. Placement: The placement of walls and fences shall reépect existing landforms and fit into
land massing rather than arbitrarily follow site boundary lines. Fences shall not be
encouraged except to screen trash areas, utility equipmgnt, etc.

B. Design: Design of fences, walls, and other structural landscape features shall be of materials
compatible with the site and the materials of the structures on the site. Retaining walls and
cribbing should utilize natural materials such as wood timbers, logs, rocks, or textured, color

tinted concrete. No chainlink fences shall be allowed except as temporary construction
fences or as required for recreational facilities.

C. Setbacks Observed: All accessory uses and structures except fences, hedges, walls and
landscaping, or ground level site development such as walks, driveways, and terraces shall
be located within the required minimum setback lines on each site. Recreational amenities

may be exempted by the design review board if it determines that their location is not
detrimental environmentally and/or aesthetically.

D. Sight Triangle: To minimize traffic hazards at street intersections by improving visibility for
drivers of converging vehicles in any district where setbacks are required, no fence or
structure over three feet (3') in height shall be permitted within the triangular portion of a

corner lot measured from the point of intersection of the lot lines abutting the streets a
distance of thirty feet (30') along each lot line.

E. Height Limitations: Fences, hedges, walls and landscaping screens shall not exceed three
feet (3') in height within any required front setback area, and shall not exceed six feet (6" in
height in any other portion of the site, provided that higher fences, hedges, walls or
landscaping screens may be authorized by the administrator when necessary to screen

public utility equipment. No barbed wire or electrically charged fence shall be erected or
maintained. (Ord., 9-21-1999)
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Sec. 26.575.020 E-5-P

Heating and air conditioning equipment and similar mechanical equipment are prohibited
in all yards facing a Street. Mechanical equipment may be placed within non-street facing
yards but shall not exceed thirty (30) inches above or below finished grade. These features
may be up to thirty (30) inches above and below finished grade simultaneously. The

g . 30”

Arf:a.bflf)\f/ grade : [___ {____—}_ _~-— . § : ._\\

3 T

RN

Figure 16: 30” Calculation

Planning and Zoning Commission may consider exceptions to this requirement pursuant
to the procedures and criteria of Chapter 26.430 — Special Review.

The height and placement of energy efficiency or renewable energy production systems
and equipment which are located adjacent to or independent of a building shall be
established by the Planning and Zoning Commission pursuant to the procedures and
criteria of Chapter 26.430 — Special Review. These systems are discouraged in all yards

facing a Street. For energy production systems and equipment located on top of a
structure, see sub-section F 4.

Fences and hedges less than forty-two (42) inches in height, as measured from finished
grade, are permitted in all required yard setbacks. Fences and hedges up to six (6) feet in
height, as measured from finished grade, are permitted only in areas entirely recessed
behind the vertical plane established by the portion of the building facade which is closest
to the Street. This restriction applies on all Street-facing facades of a parcel. (Also see
Section 26.575.050 — Supplementary Regulations for limitations on fence materials.)

T o . ol o <
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IX. COLORS

Colors must be approved in advance by the ACC for all new construction and for exisung
homes/remodels if the proposed colors significantly change the exasting colors of the home
An expedited paiat approval process is found under “Procedures,” below.

In general, subtle colors should be used on the body of the home. Bright, bold or strongly
contrasting colors may be used judiciously as an accent color for the tdm, front door, or
other limited architectural details, if appropriate to the overall style of the home.

The colors used should be complimentary to the style of the home, and to the other exterior
materials used on the home (stone, brck, siding, stucco) including the roof.

The use of complimentary colors and materials is encouraged to reduce the mass and scale

of larger residences. White and similar light colors tend to emphasize mass and should be
avoided on larger residences.

The use of any particular color palette (such as earth tones) is not required, however, certain
colors (bright purples, pinks, oranges, turquolse, etc . . .) are objectively out of character with
the community and are aot permiteed

X. FENCING

All fencing (including dog runs, trash enclosures, ctc . . ) requires the prior approval of the
ACC and a building permit from the Town of Bow Mar.

Homeowners are strongly encouraged not to fence their yards to preserve the feeling of
open space benween houses and the sharing of views. However, wherc fencing 1s desired by
the homeowner for safety or sccurity purposes, the following guidelines apply:

* “Transparent” fences such as decoratve wrought iron or 2- or 3-rail cedar split rail
fences are allowed.

* “Non-transparent” fences such as solid prwvacy fencing, skip-a-board fencing, off-
set fencing, or picket fencing are not permitted for yard fencing. Such designs may
be allowed for trash enclosutes or to create a small privacy area within a yard. The
ACC is authorized to approve exceptions to this Guidecline where additional pravacy
or sound blockage 1s required due to the location of the house along major
thoroughfaces or adjoinung neighborhoods.

10



* The fenaing style and color should be harmonious with the stvle and color of the
house.

* White wood or vinyl split rail fences are allowed only if consistent with the style
and color of the house.

* Fence heights are limiteq to 5 feet by Town of Bow Mar Town Ordinance. Any
exception requires a variance from the Town. Section 16 -11 6

* Front yard fencing, including fencing that is purely decorative is not considered in
character with the neighbarhood.

=Chain link fencing is not cansidered in character with the neighborhood.

XI. LANDSCAPING

In reviewing landscaping applications, the ACC shall take into consideration Bow Mar Town
Ordinances concerning landscaping on residential lots. Currently, Bow Mar Zoning
Ordinance Sec. 16-12, Landscaping and shrubbery imitations, states as follows:

Landscaping, including planring of shrubs and trees shall not obstruct
unreasonably the views of the lake, mountains or city lights from any other
lot or lots. Itis the intent of this provision to prohibit plantings such as
obstructive hedges, heavy shrubs or tree groupings that would, upon
predicted maturity, significagtly interfere with the view of any other lot or
lots. This provision is not intended to discourage realistic and artistic
plantings even though the view of other lots may be slightly affected.

Landscaping projects must be approved by the ACC in the following circumstances: 1) 1n
conjunction with the construction of a new residence or major remodel to an existing
residence, 2) when the proposed landscaping project mav affect neighbors’ views (such as
the installation of heavy shrub hedges or mpluple trees), and 3) when the proposed

landscaping substantially alters the existing landscaping, including the removal of mature
trees.

Replacement of existing trees does pot require ACC approval so long as the

replacement is comparable to the ordginal (for example, replacing a deciduous tree
with another deciduous tree of a simpilar size).

11
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E 17.20.040--17.20.080

17.20.040 Lot area. For every dwelling or main build-
ing erected or structurally altered there shall be provided
a lot area of not less than one-half acre. (Ord. 3-1980
§1(part), 1980: prior code §7-2-10(Aa) (3) (a))

17.20.050 Building area. The area of a dwelling or
main building hereafter erected shall not be less than twen-
ty-two hundred square feet measured on the outside walls
exclusive of porches, terraces, garage, carports, basement
area, breezeways, guest house and servant quarters. (Ord.
3-1980 S§1(part), 1980: prior code §7-2-10(A) (3) (b))

17.20.060 Setback. No structure shall be located
nearer than thirty feet to any street right-of-way property
line or nearer than forty feet to any rear property line; no
structure shall be located nearer than fifteen feet to any
side property line. 1In determining the distance between the
property line and the structure, eaves, steps, and open
porches shall be considered as part of the structure. (Ord.
3-1980 Sl(part), 1980: prior code §7-2-10(A) (3) (c))

17.20.070 Fences, walls and hedges. A. No fence,
wall or hedge shall be constructed or maintained on any res-
idential property closer to the front property line or any
side property line or any side street property line than the
dwelling. A fence, wall or hedge three feet or less in
height attached to and forming part of a dwelling may be
constructed within the setback requlation for such dwell-
ings, subject to the restrictions of the previous sentence.

B. A privacy fence of not more than six feet in height
shall be permitted and such privacy fence shall be no longer
than fifty lineal feet in total and shall comply with the
restrictions above.

C. A six-foot privacy fence on Platte Canyon Road is
permitted.

D. All fences must be of wood construction. (ord.
3-1980 Sl(part), 1980: prior code §7-2-10(A) (3) (d))

17.20.080  Gutters and extension of paving to existin
paved portion of roadway. A. All applications for permits
to construct buildings shall include plans and specifica-
tions for construction of the standard four foot wide cement
gutters presently in use in the town as designed and/or ap-
proved by the town engineer, except to the subdivisions
known as the Villas, Burning Tree and The Village where the
cement gutters shall be three feet wide as presently in use
in these subdivisions. Such Plans for the gutter shall be
included on the drawings as a part of the building con-
struction to be accomplished on the owner's property. The
construction of this qutter shall be completed prior to the
granting of a building permit by the building commissioner
of the town, or his designate. All costs for the
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Town of Portola Valley
Planning & Building Department
765 Portola Road

Portola Valley, CA 94028

(650) 851-1700

Fax: (650) 851-4677

EXHIBIT P

FENCE REGULATIONS SUMMARY
Zoning Ordinance 2005-360
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Town of Portola Valley
Opacity, continued:

* Fence members not to exceed a 6” width when viewed perpendicular to the plane of
the fence for fences subject to an opacity limit.

* _Retaining walls are exempt from opacity limits.

Color Reflectivity:

* Fence colors not to exceed 40% reflectivity, except for naturally weathered wood.

Fence Regulations, Page 2

Horse Fence Standards:

» No more than three horizontal wood members, each not to exceed 6" in width or no

more than four horizontal wood or wire members, each wood member not to exceed
4.5" in width.

 The cross sections of posts must not exceed 6” x 6" such posts not to exceed 4’ in
height and generally spaced no closer than 5’ apart.

6" x 6" wire mesh may be attached to a horse fence but shall not exceed the height
of the horse fence.

e Opacity not to exceed 50%.

e Height not to exceed 4'.

* Gates attached to horse fences must conform to the height and opacity standards
for horse fences and be of a similar design.

Entryway Features: Entryway features, including gates, must be setback one-half of
the required front yard in districts requiring a minimum parcel area of 1 acre or more.

Permits and ASCC Review: Permits will be required for most fences. Permits will not
be required when a fence is no more than 2 feet in height and 20 feet in total length.

Staff to review and act on most applications. ASCC to review applications and existing
fences when:

(1) Referred from town planning staff;

(2) A property undergoes ASCC review and there is a substantial modification to an
existing residence or site improvements of the property;

(3) The proposed fence cannot conform to the regulations given the conditions on the
parcel; or,

(4) The fence will be located in the M-R or O-A districts. Specific requirements for these

districts will be determined on a case-by-case basis with input from the Conservation
Committee.

Repairs or Replacement to an Existing Fence: When a portion of a fence
exceeding twenty five percent of the total length of fencing within required yards is

damaged or voluntarily removed, any replacement fencing of that portion shall conform
to the fence regulations pursuant to a fence permit.




ORDINANCE NO. 2005-360

ORDINANCE OF THE TOWN COUNCIL OF THE TOWN OF PORTOLA VALLEY
AMENDING TITLE 18 [ZONING] OF THE PORTOLA VALLEY MUNICIPAL CODE
BY AMENDING CHAPTERS 18.04 [DEFINITIONS] AND SECTION 18.42.040
[EXCEPTIONS TO REQUIREMENTS —~ FENCES AND WALLS] OF CHAPTER 18.42
[ACCESSORY STRUCTURES], ADDING CHAPTER 18.43 [FENCES] AND
REPEALING SECTION 18.54.020.C. [MEASUREMENT OF HEIGHT]

WHEREAS, the Town Council of the Town of Portola Valley wishes to revise its
Zoning Ordinance to include new provisions for fences.

NOW, THEREFORE, the Town Council of the Town of Portola Valley (“Town")
does ORDAIN as foliows:

1. Amendment of Code. Chapter 18.04 [Definitions] of Title 18 [Zoning] of
the Town's Municipal Code is hereby amended to add the following Sections:

18.04.075 Building envelope. “Building envelope" is the three-dimensional
space on a parcel within which buildings and most other structures are required to be

confined and which is defined by zoning ordinance regulations governing building
setbacks and building heights.

18.04.129 Domestic fence. “Domestic fence" is a fence that is not a horse
fence as defined in Section 18.04.215.

18.04.155 Fence. "Fence" is a structure made of wire, wood, metal, masonry
or other man-made material, or combination thereof, including gates and posts, typically

used as a screen, enclosure, retaining wall, or entryway feature, for a parcel of land or
portion thereof.

18.04.156  Fence opacity. "Fence opacity” is the surface area of a fence that
is impenetrable to light when viewed perpendicularly to the plane of the fence.

18.04.215 Horse fence. "Horse fence” is a fence that complies with the horse
fence standards set forth in Section 18.43.060.

18.04.555  Yard, required. “Required yard" means an open space required by

Subsections 18.52.010 A., B. or C. located between a parcel line and a building
envelope.
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2. Amendment of Code. Section 18.42.040 [Exceptions to Requirements —
Fences and walls.] of Chapter 18.42 [Accessory Structures] of Title 18 [Zoning] of the
Town of Portola Valley Municipal Code is hereby amended to read as foliows:

18.42.040 Exceptions to Requirements — Fences. Fences may be located
within required yard areas subject to the provisions set forth in Chapter 18.43.

3. Addition to Code. Chapter 18.43 [Fences] is hereby added to Title 18
[Zoning] of the Town of Portola Valley Municipal Code to read as follows:

CHAPTER 18.43

FENCES
Sections:

18.43.010 Purpose.

18.43.020 Location.

18.43.030 Height.

18.43.040 Fence opacity.

18.43.050 Color reflectivity and size.
18.43.060 Horse fences.

18.43.070  Entryway features.

18.43.080 Fence permits and administration.

18.43.010 Purpose. The purpose of the fence regulations is to ensure that

fences in required yards in residential zoning districts conform to the following
principles:

. Fences should be designed with consideration for the open space tradition
of Portola Valley.

) Fences should be used sparingly in order to preserve a sense of the
shared scenic resources of the community.

. Fences should be designed with respect for the movement of wildlife and
the protection of views.

. Fence designs and materials should blend with the natural environment

and maintain the natural and rural ambiance of the Town.

The above principles shall be followed by residents, Town Planning staff and the
ASCC when designing or developing fences or considering fence permit applications.

18.43.020 Location.

A. In residential zoning districts fences may be erected in the following
locations:
1. In districts requiring a minimum parcel area of less than one acre,

domestic fences or fences consistent with the standards of a horse fence are allowed in
required yards, including along property lines.
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2. In districts requiring a minimum parcel area of one acre, domestic fences
or horse fences are allowed in required yards, including along property lines, except that

a domestic fence in a front yard must be set back at least twenty five feet from the front
property line.

3. In districts requiring a minimum parcel area of two acres or more, only
horse fences are allowed in required yards, including along property lines.

4. In addition to the above limitations, in districts requiring a minimum parcel
area of one acre or more, domestic fences and horse fences in required yards shall be
allowed only on slopes of twenty percent or less.

5. Along riparian corridors, fences shall be set back a minimum of twenty feet
from the top of a creek bank The top of the creek bank shall be determined on a case-

by-case basis by Town Pianning staff or the ASCC based on physical inspection of site
conditions.

6. Double fencing (where two or more fences are placed paralle! to one

another often for the purpose of deterring deer or other animals) must be located within
the building envelope of a parcel.

18.43.030  Height.

A The height of a fence is the vertical distance measured from the surface of
the actual adjoining ground to the top of the fence. For the purpose of applying height
regulations, the average height of the fence along any unbroken run may be used,

provided the height at any point is not more than ten percent greater than that normally
permitted.

B. Fences in residential zoning districts are subject to the following height
limits:

1. Fence heights shall not exceed four feet in front yards, six feet in side and
rear yards, and four feet in side yards along road rights-of-way.

2. Horse fences shall not exceed four feet in height.

3. Fences adjacent to public trails and paths in districts requiring a minimum

parcel area of one acre or more shall not exceed four feet in height.

C. A fence of normally permitted height under this section shall not be placed
on top of fill designed so as to effectively increase the elevation of the top of the fence.

D. The height of a retaining wall, or a retaining wall with a fence erected on
top of it, is measured from the exposed bottom of the wall to the top of the wall/fence
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E. The height of a fence placed on top of a fill supported by a retaining wall is

measured from the top of the natural grade directly below the wall to the top of the
fence.

18.43.040 Opacity.

A Fences are subject to the following fence opacity limits:

1. In districts requiring a minimum parcel area of less than one acre, fences
in front yards shall not exceed fifty percent opacity.

2. In districts requiring a minimum parcel area of one acre, domestic fences
in front yards shall not exceed fifty percent opacity.

3. Fences in side yards adjacent to road rights-of-way shall not exceed fifty
percent opacity.

4. Horse fences shall not exceed fifty percent opacity.

5. Fences adjacent to public trails and paths in districts requiring a minimum

parcel area of one acre or more shall not exceed fifty percent opacity.

6. Fence members shall not exceed a six inch width when viewed
perpendicularly to the plane of the fence for fences subject to an opacity limit.

7. Retaining walls are exempt from opacity limits.

18.43.050 Color reflectivity.

A. The reflectivity value for colors used on fences shall not exceed forty
percent, except that naturally weathered wood may exceed such limit.

18.43.060 Horse fences.
A. Horse fences shali conform to the following standards:
1. There shall be no more than three horizontal wood members, each not to

exceed six inches in width or no more than four horizontal wood or wire members, each
wood member not to exceed four and a half inches in width.

2. The cross sections of posts must not exceed six inches by six inches;

such posts shall not exceed four feet in height and shall be spaced no closer than five
feet apart.
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3. Six inch by six inch wire mesh may be attached to a horse fence but shal
not exceed the height of the horse fence. Nothing else shall be attached to a horse

fence that would violate the standards set forth in Section 18.43.060A and/or alter the
visual characteristics of the horse fence.

4. Horse fence opacity shall not exceed fifty percent. See Section
18.43.040A4.

5. Horse fences shall not exceed four feet in height See Section
18.43.030B2.

B. Gates attached to horse fences are exempted from Section 18.43.060.A1-

3, but shall conform to height and opacity standards for horse fences and be of a similar
design as a horse fence.

C. Horse fences that are also used as corral and pasture fences, must, in
addition, comply with special requirements as set forth in the Town stable ordinance

(Ord. 1988-242 Section 2 (Ex. A) (part), 1988; Ord. 1967-80 Section 1 (6207.4), 1967;
Ord. 2001-338 Section 3 (part), 2001).

18.43.070 Entryway features. Entryway features, including gates, must
adhere to the setback requirements set forth in Section 18.42.016.

18.43.080 Fence permits and administration.

A Fence permits are required for construction of all fences built within
required yards, except as otherwise specified in this section. Fence permit applications
shall be made on a form provided by the Town Planning staff and shall be accompanied
by plans demonstrating the design and materials of the proposed fence, the location of
the proposed fence and any associated landscaping. A fee shall be paid to cover the
cost of review by Town Planning staff, or on referral, by the Town Planner. Prior to
approving a fence permit, Town Planning staff shall give written notice to owners of
adjoining properties of the permit application. Prior to acting on a permit, Town Planning
staff shall review the proposed design and location in the field, review the plans for
conformance with the zoning ordinance and Design Guidelines, and consider comments
from owner(s) of adjoining properties. Town Planning staff may take action on a permit
or refer it to the ASCC. Written notification shall be given to owner(s) of adjoining
properties at least six days prior to action by Town Planning staff or the ASCC. Any
Town Planning staff decision may be appealed by an applicant or an owner of adjacent
property to the ASCC. Any ASCC decision may be appealed by the applicant or an
owner of adjacent property to the Board of Adjustment.

B. Fences within required yards that are no more than two feet in height, and
no more than twenty feet in total length shall be exempt from this section but shall meet
all other provisions of this chapter except Section 18.43.040 regarding Opacity.
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C. The ASCC shall have the authority to review existing fences and fence
permit applications under the following conditions:

1. Upon referral from Town Planning staff, pursuant to Section 18.43.080.A.

2. When acting on architectural review and site development permits, the
ASCC shall consider and may require modifications to existing fencing on a property if
the ASCC determines that there is a substantial modification to an existing residence or
the site improvements of the property. If, in these situations, the ASCC determines that
the existing fencing is not in conformity with current fencing standards, the ASCC may
require conformity with the fencing regulations. In requiring conformity, the ASCC shall
make the finding that the modified or replacement fencing will not result in an adverse

effect on neighboring properties and reasonably adheres to the purposes of this
chapter.

3 When a fence permit application demonstrates that the proposed fence
cannot conform to the regulations given the conditions on the parcel, the ASCC may
grant relief from the fence regulations. In making such determination, the ASCC shalli as

much as reasonably possible ensure the proposed fence achieves the purpose and
principles of this chapter set forth in Section 18.43.010.

4, When a fence permit application is submitted for a proposed fence in the
Mountainous-Residential (M-R) or Open-Area (O-A) zoning districts, the ASCC shall,
with input from the Conservation Committee, make a determination of compliance

based on the purposes of this chapter and the Fence Design Guidelines adopted by the
Town Council.

D. When a portion of a fence exceeding twenty five percent of the total length
of fencing within required yards on a property is damaged or voluntarily removed, any

replacement fencing of that portion shall conform to the fence regulations pursuant to a
fence permit.

4. Amendment of Code. Subsection C. of Section 18.54.020 {Measurement
of height] of Chapter 18.54 [Building Bulk] of Title 18 [Zoning] of the Town of Portola
Valley Municipal Code is hereby amended to read as follows:

C. Fence height measurement is subject to the provisions set forth in Section
18.43.030.A. %

5. Repeal of Code. Subsections A and B f’éction 18.42.040 [Exceptions
to Requirements — Fences and walls] of Chapter 18742 [Accessory Structures] of Title
18 [Zoning] of the Portola Valley Municipal Code. is hereby repealed.

6. Repeal of Code. Subsectlon/C of Section 18.54.020 {Measurement of

height] of Chapter 18.54 [Building BuIR] of T|t|3)8 [Zoning] of the Portola Valley
Municipal Code is hereby repealed N
}
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7. Environmental Review. This Ordinance is categorically exempt (Class 3)
under the California Environmental Quality Act.

8. Severability. |f any part of this Ordinance is held to be invalid or
inapplicable to any situation by a court of competent jurisdiction, such decision shall not

affect the validity of the remaining portions of this ordinance or the applicability of this
ordinance to other situations.

9. Effective Date; Posting. This ordinance shall become effective thirty (30)

days after the date of its adoption and shall be posted within the Town of Portola Valley
in three (3) public places.

INTRODUCED: October 26, 2005

PASSED: November 9, 2005

AYES: Mayor Davis, Vice Mayor Toben, Councilmember Driscoll,
Councilmember Comstock and Councilmember Merk

NOES: None

ABSTENTIONS: None

ABSENT: None
//-”_«__j
- <
( -
By T aee
Mayor
ATTEST APPROVED AS TO FORM:
7} /IIA N
O Lobesad Moot S

Town ClerK Town {Attorney
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ARTICLE NINE
Unified Development Code

EXHIBIT Q

Adopted: December 4, 2008 G’im

Section 9.06 - Fencing Requirements in Residential Zoning Districts

A

A fence permit shall be required for any new fence construction or replacement of an existing
fence.

All fences shall be kept in good repair and shall not create urban blight. Dilapidated fences
shall be repaired or replaced in accordance with provisions of this Ordinance. Fences may be
painted or stained with natural wood colors. No bright unnatural colors are allowed.

Fences shall be constructed of wood, ornamental metal, tubular steel, masonry, or live
material. The Director of Community Development or his/her agent may consider alternative
fencing material for residential-zoned properties on a case-by-case basis. Chain link fencing is
prohibited in all zoning districts unless approved by the Zoning Board of Adjustment (ZBA) as
a special exception. Existing chain link fences may be replaced with a permit. All new or
replacement chain link fencing shall be vinyl clad in black or green. Chain link fencing may be

allowed on a temporary basis for construction purposes or special events. (Amended by Ord. No.
1515 on July 20, 2010)

Fences for non-residential uses allowed in residential districts such as schools and churches
shall be ornamental metal, tubular steel, masonry or a combination thereof. No wood or chain
link fencing shall be allowed unless specifically approved on a site plan by the City Council.

Chain link fencing shall not be allowed for perimeter fencing and shall not be visible from the
street. Chain link fencing may be allowed for fencing of dog runs, tennis courts, etc.

No barbed wire, chain link, or electrical fencing shall be allowed except as used for farm or
ranching purposes on undeveloped land over two (2) acres in area.

The maximum height requirements, as measured from the grade of the property, shall be as
follows:

1. Thirty-six inches (36") for front yard or in front of the main structure.

2. Five feet (5') for front yard or in front of the main structure in SF-LD zoning district if

constructed of split rail, ornamental metal, tubular steel, or similar open face material.
(Amended by Ord. No. 1515 on July 20, 2010)

3. Eight feet (8') for side or rear yards not adjacent to any street, park, or trail.
4. Six feet (6') for side or rear yards adjacent to any street, park, or trail.

The height of a fence adjacent or perpendicular to a screening wall shall not exceed the height

of the subdivision’s screening wall or any other fence constructed by the developer at the time
of initial development.

All fences adjacent to parks, trails or open space areas shall be constructed of masonry,
ornamental metal, tubular steel, or similar material. Wood fencing shall not be allowed behind
the required open fencing. The DRC may approve cedar wood fencing adjacent to private trail
connections or private open spaces within a development.

Allowable wood fences adjacent to streets, schools, parks, or ather public spaces shall have

the finished side facing the public space. All fence posts and structural components shall be
placed on the interior of the lot.

All replacement wood fences adjacent to a thoroughfare, as shown on the Thoroughfare Plan,
shall be constructed of Cedar material with metal posts and Cedar top and bottom caps. The
fence shall be stained with Ready Seal or an equivalent wood sealant material. Any new wood

fences permitted adjacent to thoroughfares shall comply with this provision (see Section ©.11
- Figure 22).

Section 9 06 - Fencing Requirements in Residentia’ Zaring Districts
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ARTICLE NINE
Unified Development Code

oiimnas

e

Adopted: December 4, 2008 C¥/KELUER

Corner lots or double frontage lots shall comply with the following requirements:

1.

The location of fences for double frontage lots or corner lots adjacent to a street shall be in
accordance with the building setback line as shown on the final plat. If a property is not
platted, the location of fences shall comply with the building setback requirements of the
zoning district that the property is located in. The distance may be reduced to eight feet
(8') from the property line if the fence is constructed of ornamental metal, tubular steel,
or similar material with live screening.

If a corner lot is adjacent to a subdivision's screening wall, a fence may be placed outside
the required setback line. In such cases, the fence shall meet the above requirements.

In subdivisions where a fence has been legally permitted to be five feet (5') from the
property line, the immediate adjacent lot may also construct the same type fencing to be
flush with the existing fence.

Swimming Pool Fences

Swimming pool fences shall comply with the following requirements:

1.

Swimming pools shall have a fence of a minimum of four feet (4') in height with self-
closing, self-latching gates. Openings in the fence shall not allow passage of a 4-inch-
diameter sphere.

A dwelling, accessory building, or apartment building may be used as part of a fence
enclosure, provided that all entrances into the swimming pool area or court are equipped
with gates as described herein, or doors with latches or locks.

The fence may be constructed of wood, ornamental metal, tubular steel, or other approved
material. Chain link fencing shall not be allowed unless it is completely contained within
the lot and is not visible from any street or adjacent property. (Amended by Ord. No. 1515 on July
20,2010)

9-34
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EXHIBIT R

Flower Mound, TX

Sec. 98-1143. - Perimeter and open space walls and fences.

(@)

Subdivision perimeter fences and walls constructed adjacent and parallel to the rights-of-way of
arterial and collector streets shall consist of masonry, stone, wrought-iron or tubular steel, or a
combination of such materials. The fences and walls shall be a minimum of six feet in height and
shall have masonry or stone columns measuring a minimum of 24 inches by 24 inches, with
monolithic tops, placed a maximum of 40 feet apart on center. Vertical or horizontal spacing of
members of wrought-iron or tubular steel fencing and their attachment to any column shall not aliow
passage of a four-inch sphere. Wrought-iron and tubular steel fencing shall be used in conjunction
with, and further provide for, approved plantings from section 82-277 of this Code, "Screening plant
selection list," placed three feet on center adjacent to all wrought-iron and tubular steel fencing. Such
perimeter fencing shall be located within a three-foot wide fence easement dedicated to the
mandatory homeowners' association for perpetual maintenance by such association. Parallel privacy
fences of wood or other construction shall not be allowed between the perimeter fencing and parallel
foundation lines on adjacent or contiguous lots. Notwithstanding the foregoing, wrought-iron or
tubular steel fencing of a minimum of four feet in height may be allowed at the open end of cul-de-

sacs and between paralle! streets, provided that such fencing complies with all of the requirements
contained in this section other than height.

Fences constructed adjacent and parallel to dedicated park, trail, or open space areas shall consist
of wrought-iron or tubular steel. Such fences shall be a minimum of four feet in height and shall be of
consistent color throughout a development. Vertical or horizontal spacing of members of wrought-
iron or tubular steel fencing shall not allow passage of a four-inch sphere. Parallel privacy screening
of masonry construction, not exceeding 50 percent of the lot width, shall be allowed between the
wrought-iron or tubular steel fencing and parallel foundation lines on abutting lots. Approved
plantings from section 82-277, screening plant selection list, shall be placed three feet on center
along the entire length of that side of the masonry screening facing the wrought-iron or tubular steel
fencing. Such masonry screening shall be located a minimum distance of ten feet from the wrought-

iron or tubular steei fencing. Fences of wood shall not be allowed between such perimeter fencing
and parallel foundation lines on adjacent or contiguous lots.

(Cod= 1989, ch. 12. § 5.06(a)—(e): Ord. No. 03-01. § 1. 1-4-2001: Ord. No. 05-12. § 38.2-20-2012)
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Zoning Ordinance

5.2 FENCES.

A

FREILICH, LEITNER & CARLISLE

EXHIBIT S

Article §

FENCING REQUIREMENTS AND STANDARDS ALL DISTRICTS.

The use of solid perimeter fences is not permitted except where indicated below.
External orientation of the subdivision to the surrounding collector streets and adjacent
subdivisions is encouraged and should limit the need for perimeter fences. A dense
hedge row or other vegetative screening is preferred rather than the use of a fence when

a commercial and or industrial subdivision is adjacent to a residential subdivision, unless
a fence is required by this Ordinance.

1.

PROHIBITED FENCES: No interlocking block system shall be permitted in any
subdivision except as provided herein.

4-INCH AND 6-INCH WIDE
“INTERLOCKING BLOCKS": A 4"
or 6” wide concrete masonry block
designed in accordance with the
approved Town of Queen Creek
design specification are permitted
for internal lot line and privacy
fences.

6-INCH WIDE “NON- INTERLOCKING BLOCK": Al perimeter subdivision
fences adjacent to open space or arterial and collector rights-of-way shall be
constructed of a 6” block provided the fence system is designed by an Arizona
registered structural engineer and approved by the Town. An 8" block may be
used but shall be designed and installed in accordance with the Town of Queen
Creek design specification or an Arizona registered structural engineer.

8-INCH WIDE “NON-INTERLOCKING BLOCK™ 8" non-interlocking block is
permitted in all areas of the subdivision provided it is designed and installed in
accordance with the Town of Queen Creek design specification.

5. ZONING DISTRICTS A-1, R1-190, R1-154, R1 -108, R1-54 AND R143.

a. Construction of solid fences shall be limited to the buildable area of the
lot (within the building envelope). All fencing along the arterial streets
and the perimeter of the subdivisions shall be view fencing (of an open
style material). However, any fencing which is adjacent to an arterial or
collector road, whether public or private, may be constructed in such a
manner as to achieve at least 33% openness overall (4" solid - 2" view).
Wire mesh or chain link, no higher than the top rail, may be used when in
conjunction with a pipe rail or view fencing but not as a stand alone
fencing material. The top of any view fence, if constructed of ornamental
iron or a similar material, shall have a rail or horizontal member such that
no portion of the view fence protrudes above the top rail or horizontal

member. (Refer to Figure 5A at the end of Section 5.2 for example of
R1-43 and Larger Fence Diagram.)

TOWN OF QUEEN CREEK, ARIZONA
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Zoning Ordinance Article §

FIGURE 5.2-2 View Fence Illustration

b. Where solid view obscuring fences may be required, the fences shall be
finished on all sides to match the residential product architectural style
and design.

c. Connecting side yard fences are to be set back (minimum distance of

one-quarter (1/4) of the required front yard) from the front face plane of
the residential structure.

6. ZONING DISTRICT R1-35, R1-18 and R1-15.,

a. Fences adjacent to streets may be solid fences, regardless of the
landscape tract width separating the Iots from the street. Openings in
the perimeter wall are encouraged at the end of the abutting interior cul-

de-sac streets. For use of solid fences — see Section 5.2.0 Salid
Perimeter Fence Standards.

b. Fences adjacent to a community open space system or trail located in tracts
containing a minimum width of ten (10) feet shall be partial view fencing (4’
solid ~ 2’ view). The top of any view fence, if constructed of ornamental iron
or a similar material, shall have a rail or horizontal member such that no
portion of the view fence protrudes above the top rail ar horizontal member.

FREILICH, LEITNER & CARLISLE TOWN OF QUEEN CREEK, ARIZONA
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Article §

FREILICH, LEITNER & CARLISLE

FIGURE 5.2-3 Partial View Fence lllustration
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Fences along side and rear property lines may be solid

fences unless adjacent to a community open space or trail located in
tracts containing a minimum width of ten (10) feet. (Refer to Figure 5B at
the end of Section 5.2 for example when adjacent to trail system,
transition area required open space, or street side yard.).

All perimeter fences shall be decoratively treated on all sides to match
the residential product architectural style and design.

Connecting side yard fences are to be set back (minimum distance of

one-quarter () of the required front yard) from the front face plane of
the residential structure.

ZONING DISTRICTS R1-12, R1-9, R1-7, R1-8, R1-6, R4, R-2 and TC {when
developed as residential).

a.

Fences adjacent to streets may be solid fences, regardless of the
landscape tract width separating the lots from the street. Openings in
the perimeter wall are encouraged at the end of the abutting interior cul-
de-sac streets. For use of solid fences — see Section 5.2.D Solid
Perimeter Fence Standards.

Fences adjacent to a community open space system or trail located in
tracts containing a minimum width of ten (10) feet shall be partial view
fencing (4' solid - 2’ view). The top of any view fence, If constructed of
ornamental iron or a similar material, shall have a rail or horizontal

member such that no partion of the view fence protrudes above the top
rail or harizontal member.

Fences along side and rear property lines may be solid fences unless
adjacent to a community open space or trait located in tracts containing a
minimum width of ten (10) feet. (Refer to 5B at the end of Section 5.2 for

TOWN OF QUEEN CREEK, ARIZONA
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Article §

example when adjacent to trail system, transition area, required open
space, or street side yard.)

All perimeter fences shall be decoratively treated on all sides to match
the residential product architectural style and design.

Connecting side yard fences are to be set back (minimum distance of

one-quarter (%) of the required front yard) from the front face plane of
the residential structure.

8. NON-RESIDENTIAL ZONING DISTRICT.

a.

All perimeter fences adjacent to an arterial or major collector shall be
decorative and undulating. A decorative variation shall be provided
every one hundred (100) feet. Fences adjacent to the community open
space system and/or perimeter trails shall be partial view fences
provided that the perimeter fence is not a screen wall for an outside
storage area. The top of any view fence shall have a rail or horizontal

member such that no portion of the fence protrudes above the top rail or
horizontal member.

All perimeter fences shall be finished on all sides to mafch the
commercial and/or industrial product architectural style and design.

Trash and refuse collection locations shall be screened with a six (6) foot
decorative masonry wall; except that a maximum of fifty percent (50%) of
the required screening may be composed of live vegetation provided that
the vegetation is view obscuring and a minimum of six (6) feet in height.
Trash and refuse areas shall be located such that they are not the visual

focal paint of a driveway or parking area, or can not be viewed from a
public street.

Outside storage areas shall be screened from the public street view and
adjacent residences, office, and commercial uses to a height of at least
six (6) feet. Materials shall not be stacked, piled, or stored in such a

manner as to project above the screen wall when adjacent to residential
areas.

Parking areas adjacent to the required front yard shall provide a
decorative screen wall or landscape berm or combination thereof to a
height not to exceed three (3) feet in order to adequately screen the
undercarriages of the parked vehicles.

B. FENCE STANDARDS. Fences in all zoning districts shall comply with the following

standards:
1. Fence materials shall be durable and consistent with abutting fences.
2. The site plan shall show the method of construction and anchoring the fence,

posts, and gate.

3. The site plan shall clearly show the distance between the fence and the abutting
property lines and the distance to the sight line of a street right-of-way
intersection. Adequate sight distance shall be maintained.

FREILICH, LEITNER & CARLISLE

TOWN OF QUEEN CREEK, ARIZONA
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C. RESIDENTIAL FENCE STANDARDS. Fences in residential zones shall meet the
following standards:

1.

Except as otherwise provided in the district regulations, fences in the required
front yard setback shall not exceed thirty six (36) inches in height. Such fences
may be increased to forty-eight (48) inches maximum height if the fencing
material extending above the thirty-six (36) inch height is an open material such
as wrought iron or vinyl rail. Parcels that are zoned R1-43 and larger may
construct fences up to six (6) feet in height, where the solid portion of the fence, if

any, does not exceed thirty-six (36) inches and does not create any visibility
conflicts that may be determined by the Town.

A fence constructed on a side or rear property line shall not exceed a height of
six (6) feet from highest finished grade adjacent to the fence, nor more than eight
(8) feet from the lowest grade adjacent to the fence. Any fence of more than six
(6) feet height on the low side shall use berming, landscaping, fence offset(s) or
similar enhancements to mask height differences, and in no case shall the fence
height exceed eight (8) feet. Where the fence height exceeds six (6) feet on the

lower side, a view fence shall be required for the portion above six (6) feet (6’
solid — 2" view)

FIGURE 5.2-4 - FENCE HEIGHT DETERMINATION
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On that part of the lot other than the required front yard setback area, fences may
be erected to six (6) feet in height.

The height of fences shall be determined by measurement from the ground fevel
at all points upon which the fence is located. An increase in height shall be
allowed when spacing for drainage under the fence is needed.

When a corner Iot abuts a key lot, the fence or freestanding wall over three (3)
feet six (6) inches but not mare than six (6) feet in height on the corner Iot shall

be set back from the street side property line not less than one-half (1/2) the
depth of the required front yard.

The height and location requirements of this section may be modified as part of a
subdivision, planned development, special use or conditional use approval. For
fences on retaining walls, see definition of a retaining wall.

D. SOLID PERIMETER FENCE STANDARDS

Solid Fencing use along arterial and collector streets on the perimeter of residential
projects addresses individual property concems regarding noise, light, privacy and safety.
Because solid fence use affects the image, character, safety and privacy of the
community, design upgrades such as material choices and additional buffering to offset

the reduction in project openness and reduce the impact of solid fencing is required.

Solid fence designs shall require use of a minimum of three (3) materials including stone,

brick, block or textured block including treated, split-face, single-score or patterned
integrally colored block or similar enhancement and may include changes in color or

texture. In addition, to create greater variety and achieve the level of design

enhancement required for use of solid fences, use of items in three (3) of the categories
listed is also required.

1.

FREILICH, LEITNER & CARLISLE

Landscape materials may be increased in size and/or quantity to give a more mature
“finished" look at initial presentation of the project. All trees shall be twenty-four (24)
inch box size or larger and al shrubs shall be a minimum 5-gallon size.

Use of distinctive landscaping that integrates changes in grade, boulders, accent
flowering shrubs and ground covers.

Design features may be employed to create additional visual interest and/or variety,
such as additional pilasters or lighting, metal highlights including copper, tin or steel,
or architectural details such as sculptural, decorative or water elements.

Offsets or undulations of solid fencing with a minimum of two (2) feet change to
create additional variety. The length of the offset shall be the lesser of three lot
widths or a minimum length of one hundred (100) feet; or

Buffer area width may be increased five (5) feet.

TOWN OF QUEEN CREEK, ARIZONA
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Figure 5.2-6

Figure 5.2-7

R1-43 Zoning (and Larger) Fence Diagram R1-35 Zoning Fence Diagram
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CHERRY HILLS VILLAGE

COLORADO
2450 E. Quincy Avenue Village Center
Cherry Hills Village, CO 80113 Telephone 303-789-2541
www.cherryhillsvillage.com FAX 303-761-9386
ITEM: 7b
MEMORANDUM
TO: HONORABLE MAYOR CHRISTMAN AND MEMBERS OF THE CITY COUNCIL

FROM:  LAURA SMITH, CITY CLERK

SUBJECT: COUNCIL BILL 3, SERIES 2016; AMENDING ARTICLE VII OF CHAPTER 7
CONCERNING UNMANNED AIRCRAFT SYSTEMS (SECOND AND FINAL
READING)

DATE: FEBRUARY 2, 2016

ISSUE:
Shall City Council approve Council Bill 3, Series 2016, amending Article VII of Chapter 7
concerning Unmanned Aircraft Systems on second and final reading?

DISCUSSION:

Background

City Council passed Ordinance 13, Series 2015 on December 9, 2015 (Exhibit B). The ordinance
included registration requirements for all hobby Unmanned Aircraft Systems (UAS), also known
as drones, operating in the City.

The FAA began registering hobby drones weighing more than 0.55 pounds on December 21,
2015. Hobby drone owners are issued a federal registration certificate that includes the owner’s
name and a federal registration number. Contact information for the owner is not included on the
federal registration certificate.

Analysis

On January 5, 2016 Council provided direction to staff to amend the City ordinance to mirror the
FAA registration requirement threshold of 0.55 pounds. The proposed council bill requires that
owners of drones that meet the 0.55 pound threshold submit a copy of their federal registration
certificate and complete the City’s contact information form (Exhibit C). Those owners would
not be required to complete the City’s registration form, pay the City’s registration fee or be
issued a City registration number.



Changes since First Reading
City Council approved Council Bill 3, Series 2016 on first reading at the January 19, 2016
meeting with the following amendments, all of which have been incorporated into Exhibit A.

Section 7-7-20 Definitions: Remove the new definition for “Recreational or hobby use”
Section 7-7-40 General requirements for Hobby Operators and Owners: correct the title
to read “Owners” instead of “Own”

Section 7-7-40(a) Registration required: amend the section to read “Registration of UAS
is required for all owners of UAS operating within City Airspace unless exempted under
Section 7-7-30.”

Section 7-7-40(a)(1) Registration: amend the section to read “The required registration
must occur prior to operating an unmanned aircraft system within City Airspace. The
City registration requirements set forth in subsections (a)(2) through (a)(4) shall apply if
no federal registration is required for UAS. The City shall accept a federal registration
and waive the registration fee upon owner’s presentation to the City of a certificate of
federal registration and submission of owner contact information on a City-issued form.
The City Council may establish other registration requirements by resolution.”

Section 7-7-40(a)(3) Registration fee: add the sentence “The City shall waive the
registration fee upon owner’s presentation to the City of a certificate of federal
registration and submission of owner contact information on a City-issued form.”

STAFF RECOMMENDATION:
Staff and City Attorney Michow recommend approval of the proposed council bill.

RECOMMENDED MOTION:

“I move to approve Council Bill 3, Series 2016; amending Article VII of Chapter 7 concerning
Unmanned Aircraft Systems on second and final reading as submitted in Exhibit A of the
February 2, 2016 staff memorandum.”

ATTACHMENTS:

Exhibit A — Council Bill 3, Series 2016
Exhibit B — Ordinance 13, Series 2015
Exhibit C — City Contact Information Form



EXHIBIT A

COUNCIL BILL 03 INTRODUCED BY:
SERIES OF 2016 SECONDED BY:

A BILL FOR AN ORDINANCE OF THE CITY OF CHERRY HILLS VILLAGE
AMENDING SECTIONS 7-7-30 and 7-7-40 OF ARTICLE VIi OF CHAPTER 7
OF THE MUNICIPAL CODE CONCERNING REGULATIONS APPLICABLE TO
UNMANNED AIRCRAFT SYSTEMS

WHEREAS, the City of Cherry Hills Village (“Village”) is a home rule municipal
corporation organized in accordance with Article XX of the Colorado Constitution; and

WHEREAS, the City Council approved Ordinance 13, Series 2015 on December 9, 2015
which includes a registration requirement for Hobby Operators of Unmanned Aircraft Systems
(*UAS") operating within the Village; and

WHEREAS, since passage of Ordinance 13, Series 2015 the Federal Aviation
Administration (“FAA”) has established a registration program; and

WHEREAS, the FAA registration program exempts UAS weighing less than 0.55
pounds; and

WHEREAS, the City Council wishes to align the City registration program with the FAA
registration program as set forth in this Ordinance.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF CHERRY HILLS
VILLAGE, COLORADO, ORDAINS:

Section 1. Section 7-7-30, titled Exemption from Registration, of Chapter 7 of the
Cherry Hills Village Municipal Code is hereby amended to add a new subsection (c) shown in
underline text as follows:

Section 7-7-30. Exemption from Registration. The following operations of
unmanned aircraft systems are exempt from the registration requirements of this
Article:

(a) Any local, state or federal government agency lawfully operating unmanned
aircraft systems for a government purpose or function.

(b) Any commercial operator authorized by the FAA to operate a UAS, as evidenced
by a valid certificate of authorization or exemption issued by the FAA.

(c) UAS operated by Hobby Operators weighing less than 0.55 pounds at the time of
operation, inclusive of equipment, payload and fuel.

Section 2. Section 7-7-40, titled General Requirements for Hobby Operators, of
Chapter 7 of the Cherry Hills Village Municipal Code is hereby amended with additions shown in
underline and deletions shown in strikethrough to read as follows:

Ordinance __, Series 2016
Page 1 of 3



Section 7-7-40. General Requirements for Hobby Operators and Owners.

(a) Registration required. Registration of UAS is required for all owners of UAS

Hebby-Operators operating a-UAS-within City Airspace unless exempted under
Section 7-7-30.

(1) Registration. A—Hebby-Operator—of—an—unmanned—aircraft—system-—shall
registerthe-UAS-as—provided-in-this—Sestion The required registration must
occur prior to operating an unmanned aircraft system within City Airspace.

The City registration requirements set forth in subsections (a)(2) through
(a)(4) shall apply if no federal registration is required for UAS. The City shall
may accept a federal registration_and waive the registration fee upon owner's

presentation to the City of a certificate of federal reglstratlon and submnssnon
of owner contact |nformat|on on a Cltv |ssued form

The City Council may establush other reglstratlon requnrements by resolution. '

(2) Application form. Application for registration of an unmanned aircraft system
shall be made on a form provided by the City Clerk, which form shall include
but not be limited to the following information: (a) name, address and
telephone number of owner of UAS; (b) type, model of UAS; and (c) weight of
UAS.

(3) Registration fee. The registration fee shall be ten dollars ($10.00) for each
UAS unless waived pursuant to Section 7-7-40(a)(1), which fee must be paid
to the City at the time of submission of the registration form. The City Council
may increase or decrease the registration fee by resolution as codified in the
City's comprehensive fee schedule.

(4) Registration Identification. Upon receipt of a completed application, and
required registration fee, the City will issue a registration number for each
UAS properly registered by the City. The designated City or federal
registration number shall be prominently displayed on the UAS before and as
a condition of its operation within the City or City Airspace.

Section 3. Severability. If any provision of this Ordinance should be found by a court
of competent jurisdiction to be invalid or preempted, such invalidity or preemption shall not
affect the remaining portions or applications of this Ordinance that can be given effect without
the invalid or preempted portion, provided that such remaining portions or applications of this
ordinance are not determined by the court to be inoperable. The City Council declares that it
would have adopted this Ordinance and each section, subsection, sentence, clause, phrase, or
portion thereof, despite the fact that any one or more section, subsection, sentence, clause,
phrase, or portion would be declared invalid.

Ordinance __, Series 2016
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Section 4. Effective Date. This Ordinance shall become effective ten (10) days
after publication on second reading in accordance with Section 4.5 of the Charter for the City
of Cherry Hills Village.

Adopted as Ordinance No. ___ Series , by the City Council of the City of Cherry Hills
Village, Colorado this 18" day of January, 2016.

Laura Christman, Mayor

ATTEST: Approved as to form:

Laura Smith, City Clerk Linda C. Michow, City Attorney
Published in the Villager

Published

Legal #

Ordinance __, Series 2016
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ORDINANCE NO. 13
Series 2015

November 17, 2015: Introduced as Council Bill 9, Series 2015 by Councilor Mike Gallagher,
seconded by Councilor Mark Griffin and considered in full text on first reading. Passed by a
vote of 5 yes and 1 no.

December 9, 2015: Considered in full text on second reading. Passed by a vote of 4 yes and 1
no.

A BILL FOR AN ORDINANCE OF THE CITY OF CHERRY HILLS VILLAGE
AMENDING CHAPTER 7 OF THE MUNICIPAL CODE TO ADD A NEW
ARTICLE VII CONCERNING REGULATIONS APPLICABLE TO THE
OPERATION OF UNMANNED AIRCRAFT SYSTEMS

WHEREAS, the City of Cherry Hills Village (“Village") is a home rule municipal
corporation organized in accordance with Article XX of the Colorado Constitution; and

WHEREAS, pursuant to its home rule authority, the Village may exercise any power and
perform any function relating to its government and affairs, including the power to regulate for
the protection of the public health, safety and welfare; and

WHEREAS, the City Council has determined that the use of unmanned aircraft systems
(“UAS"), commonly known as drones, within the Village may be detrimental to the personal
safety, privacy rights, and welfare of the inhabitants; and

WHEREAS, the use of UAS in the Village may cause nuisances to wildiife, livestock and
domesticated animals; and

WHEREAS, the use of UAS are no longer limited to military and government uses and
there is evolving a wide range of clvilian, commercial and recreational uses; and

WHEREAS, the City Council recognizes there is a strong market growth predicted for
the use of UAS by hobbyists for recreational purposes as well as by commercial operators; and

WHEREAS, the City Council acknowledges that the Unlted States Government has
exclusive sovereignty of navigable airspace of the United States’; and

WHEREAS, the Federal Aviation Administration (*FAA") is the ultimate authority on
regulating aircraft, including UAS, in navigable airspace; and

WHEREAS, the FAA Modermization and Reform Act of 2012 mandates that the FAA
develop a plan for integrating drones Into the existing regulatory framework of navigable
airspace FAA Modernization and Reform Act of 2012; however, none have been adopted to
date; and

WHEREAS, currently, no federal law expressly prohibits or preempts municipalities from
establishing faws concerning UAS usage that address nuisance and trespass issues within
municipalities' specific borders; and

WHEREAS, in the 2015 Colorado General Assembly, failed House Bill 2015-1115 was
introduced to address the privacy concems arising from public and private use of UAS by
creating two separate crimes for the misuse of UAS by private individuals; and

WHEREAS, to date, there is only one Colorado regulation concerning the specific
operation of UAS and such regulation prohibits use of UAS for hunting wildlife; and

WHEREAS, the current state laws do not adequately address potential nuisance
concerns with unregulated use of UAS; and

WHEREAS, the City Council determines that it is in the best position to regulate and
enforce UAS operations within its jurisdiction, subject to the jurisdiction of the FAA; and

WHEREAS, the FAA has recognized that state and local law enforcement agencies are
often in the best position to deter, detect, immediately investigate, and as appropriate, pursue
enforcement actions to stop unauthorized or unsafe UAS operations?, and

! 49 U.5.C. § 40103(a).

Ordinance 13, Series 2015
Pege 1 of 4

EXHIBIT B



246

WHEREAS, City Council further finds that its police department and other local public
safety agencies generally will be the first responders to UAS accidents; and

WHEREAS, the City desires to retain and exercise its broad police powers to address
the negative impacts arising from the use of UAS within the jurisdiction of Cherry Hills Village,
particularly at low altitudes under 400 feet above ground level at which most UAS operate; and

WHEREAS, the regulations adopted herein will be subject to any future state or federal
regulations governing UAS through navigable airspace.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF CHERRY HILLS
VILLAGE, COLORADO, ORDAINS:

Section 1. A new Atrticle VII of Chapter 7 of the Municipal Code is hereby added to
read in full as follows:

Article VII
Regulation of Unmanned Aircraft Systems
7-7-10. Purpose and Intent.
7-7-20 Definitions.
7-7-30 Exemptions.
7-7-40 General Requirements for Hobby Operators.
7-7-50 Enforcement and Penalities.

Section 7-7-10. Purpose and Intent.

The purpose of this Article VIl is to establish a registration system for Hobby Operators
and regulations pertaining to any unmanned aircraft system operating within the jurisdictional
borders of the City of Cherry Hills Village. it is the intent of this Article to be interpreted in
conformance with any existing or future federal or state laws or regulations that address the
operation of unmanned aircraft systems.

Section 7-7-20. Definitions.
As used in this Article, the following terms shall have the meanings indicated:
Aircraft means any contrivance invented, used, or designed to navigate or fly in the air.

City Airspace means and includes all airspace above the jurisdictional boundaries of the
City, to the full extent such airspace can legally be regulated by the City.

Domestic animal shall have the same meaning as set forth in Article V of Chapter 7 of
this Code.

Livestock shall have the same meaning as set forth in Article V of Chapter 7 of this
Code.

Model Aircraft means an unmanned aircraft that is: (1) capable of sustained flight in the
atmosphere; (2) flown within visual line of sight of the person operating the aircraft; and (3)
flown for hobby or recreational purposes.

Navigable airspace means airspace above the minimum altitudes of flight prescribed by
FAA regulations, including airspace needed to ensure safety in takeoff and landing of aircraft.

Operate means to fly, use, launch, land, employ or navigate an unmanned aircraft
system through the air.

Hobby Operator means an individual or entity operating an unmanned aircraft system for
strictly recreational or hobby use.

Person shall have the same meaning as set forth in Section 1-2-10 of Chapter 1 of this
Code.

2 Law Enforcement Guidance for Suspected Unauthorized UAS Operations, U.S. Department of Transportation,
Federal Aviation Administration.
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Unmanned aircraft system or UAS means an aircraft, powered aerial vehicle, or other
device without a human pilot on board, the flight of which is controlled either autonomously by
on board computers or by remote control of a pilot operator on the ground or in another vehicle
or aircraft, and all associated equipment and apparatus. It includes model aircrafts and drones.

Section 7-7-30. Exemption from Registration. The following operations of unmanned aircraft
systems are exempt from the registration requirements of this Article:

(@)

(b)

Any local, state or federal govemment agency lawfully operating unmanned
aircraft systems for a government purpose or function.

Any commercial operator authorized by the FAA to operate a UAS, as evidenced
by a valid certificate of authorization or exemption issued by the FAA.

Section 7-7-40. General Requirements for Hobby Operators.

(a)

(b)

Registration required. Registration of UAS is required for all Hobby Operators
operating a UAS within City Airspace.

(1) Registration. A Hobby Operator of an unmanned aircraft system shall
register the UAS as provided in this Section prior to operating an unmanned
aircraft system within City Airspace. The City may accept a federal
registration in lieu of City registration of a specific UAS only if the federal
registration program enables the City to confirm a registration number for
such UAS and to obtain substantially the same application information as
required by the City in subsection (2) below. The City Council may establish
other registration requirements by resolution.

(2) Application form. Application for registration of an unmanned aircraft system
shall be made on a form provided by the City Clerk, which form shall include
but not be limited to the following: (a) name, address and telephone number
of owner of UAS; (b) type, model of UAS; and (c) weight of UAS.

(3) Registration fee. The registration fee shall be ten dollars ($10.00) for each
UAS, which fee must be paid to the City at the time of submission of the
registration form. The City Council may increase or decrease the registration
fee by resolution as codified in the City's comprehensive fee schedule.

(4) Registration Identification. Upon receipt of a completed application, and
required registration fee, the City will issue a registration number for each
UAS properly registered by the City. The designated City or federal
registration number shall be prominently displayed on the UAS before and as
a condition of its operation within the City or City Airspace.

Operating requirements. Except as otherwise provided in this Article VII, persons
operating a UAS in City Airspace shall comply with the following operating
regulations:

(1) UAS operated by Hobby Operators must weigh no more than fifty-five (55)
pounds at the time of operation, inclusive of equipment, payload and fuel.

(2) Hobby Operators must have a visual line of sight of the UAS at all times.
Visual line of sight means the UAS must be visible at all times to the
Operator, using his or her own natural vision to observe the UAS, including
the use of standard eyeglasses or contact lenses.

(3) Without express prior written authorization from the City Manager, no person
may operate a UAS on or over any City property inclusive of public streets,
alleys, bridle paths, trails, playgrounds, parks, open space, parking lots, and
public buildings.

(4) No person shall enter, hover, launch, or land an unmanned aircraft system on
or over another person's property without the prior consent of the property
owner. Such unauthorized entry onto another's property shall be deemed a
trespass.

(5) No person shall operate a UAS in a reckless or careless manner so as to
endanger or cause reasonable risk of harm or actual harm to persons,
property, or any domestic animal or livestock.

Ordinance 13, Series 2015

Page 3 of 4

247



248

Section 7-7-60. Enforcement and Penalties.

It shall be unlawful to violate any provision of this Article. Any person who is convicted of a
violation of any provision of this Article shall be punished in accordance with Section 1-4-20 of
this Code. In addition, any UAS operated in violation of this Article may be immediately
impounded in the interest of public safety. Law enforcement officers are authorized to disable
any UAS operating within the City Airspace that poses an imminent threat to public safety.

. Severability. If any provision of this Ordinance should be found by a court
of competent jurisdiction to be invalid or preempted, such invalidity or preemption shall not
affect the remaining portions or applications of this Ordinance that can be given effect without
the invalid or preempted portion, provided that such remaining portions or applications of this
ordinance are not determined by the court to be inoperable. The City Council declares that it
would have adopted this Ordinance and each section, subsection, sentence, clause, phrase, or
portion thereof, despite the fact that any one or more section, subsection, sentence, clause,
phrase, or portion would be declared invalid.

Section 3. Effective Date. This Ordinance shall become effective ten (10) days
after publication on second reading in accordance with Section 4.5 of the Charter for the City
of Cherry Hills Village.

Adopted as Ordinance No. 13 Series 2015, by the City Council of the City of Cherry Hills
Village, Colorado this 9" day of December, 2015.

Laura %éns%man. ;ayor

ATTEST: Approved as to form:
o Fnic Bl tade 0 Vichons
Laura Smith, City Clerk Linda C. Michow, City Attorney

Published in the Villager
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EXHIB
City of Cherry Hills Village e

2450 E Quincy Ave, Cherry Hills Village, CO 80113

Hobby Unmanned Aircraft System (UAS) a.k.a. Drone

Contact Information Form

Hobby Drone Owner’s Name
Address

City, State, Zip
Phone #(s)

Attach a copy of your FAA registration certificate to this form.

| hereby attest that all information provided on this form is true and correct to the best of
my knowledge, including the attached FAA registration certificate.

Signature Date

INTERNAL USE ONLY:

Date Accepted/issued By




CHERRY HILLS VILLAGE

COLORADO
2450 E. Quincy Avenue Village Center
Cherry Hills Village, CO 80113 Telephone 303-789-2541
www.cherryhillsvillage.com FAX 303-761-9386
ITEM:8a
MEMORANDUM
TO: HONORABLE MAYOR CHRISTMAN AND MEMBERS OF THE CITY

COUNCIL

FROM: LAURA SMITH, CITY CLERK

SUBJECT: PUBLIC HEARING - RESOLUTION 3, SERIES 2016: APPROVING A NEW
HOTEL AND RESTAURANT LIQUOR LICENSE FOR CHERRY HILLS SUSHI
CO LLC AT 1400 EAST HAMPDEN AVENUE SUITE 110.

DATE: FEBRUARY 2, 2016

Issue

Shall Council approve the application for a new hotel and restaurant liquor license for Cherry
Hills Sushi Co LLC, owned by Olivia Maeng, at 1400 East Hampden Avenue Suite 110 in the
City of Cherry Hills Village?

Applications for New Licenses

Section 6-2-30(a) of the Municipal Code states that “The City Clerk shall receive all applications
for licenses, and shall issue licenses granted by the Licensing Authority in accordance with this
Article, upon receipt of such license fees and occupation taxes as are required by law and this
Article.”

Sections 6-2-30(b)(1) through 6-2-30(b)(8) outline the requirements for a complete application.
Staff finds that the applicant has submitted all the necessary information for a complete
application. The following is a description of the various submittal requirement specified in this
section of the Code as it relates to this liquor license application:

» Section 6-2-30(b)(1) requires submittal of all items required by state statute or the
Colorado Department of Revenue regulations. The applicant has submitted the necessary
documentation to the State of Colorado for the state’s review of the liquor license
application. Staff has attached the application as Exhibit B.

> Section 6-2-30(b)(2) states that a complete application must include all items required by
state statute or the Colorado Department of Revenue and payment of all license fees. The
complete application materials and application fees were received by staff on December
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8, 2015 (Exhibit B). Cherry Hills Sushi Co LLC applied for and received a business
license in October 2015. They will be required to pay the $1000 occupation tax to the
City as a condition of their liquor license approval.

> Section 6-2-30(b)(3) states that a complete application must include “Evidence from the
Department of Community Development that the location of the proposed establishment
meets the requirements of the applicable City zoning ordinance.” The Community
Development Department has found no zoning issues with this location and their referral
is included in Exhibit C.

» Section 6-2-30(b)(6) states that a complete application must include “An affidavit stating
that the proposed licensed premises is not located within five hundred (500) feet of any
public or parochial school or the principal campus of any college, university or
seminary;”. The affidavit confirming this distance can be found in Exhibit B.

> Section 6-2-30(b)(7) states that a complete application must include “any petitions signed
by parties in interest that demonstrate the needs of the neighborhood and the reasonable
requirements of the neighborhood regarding issuance of the license...such petitions shall
be submitted to the City Clerk not less than fifteen (15) days prior to the date of the
public hearing on the application.” The circulation of a petition is not required and
Cherry Hills Sushi Co LLC elected not to circulate a petition.

> Section 6-2-50(a) of the Municipal Code states that the applicant shall present themselves
to the Police Department to be fingerprinted. The owner of Cherry Hills Sushi Co LLC
was fingerprinted and their fingerprints were sent to the Colorado Bureau of Investigation
for background checks. Nothing was produced from the background investigation that
would give rise to a character issue, and the Police Department has signed a referral to
that effect (Exhibit C).

In addition to the Municipal Code the applicant must comply with State Statute:

> Section 12-47-312(4) of the Colorado Liquor Code states that “No license shall be issued
by any local licensing authority after approval of an application until the building in
which the business is to be conducted is ready for occupancy with such furniture,
fixtures, and equipment in place as is necessary to comply with the applicable provisions
of this article and article 46 of this title, and then only after inspection of the premises has
been made by the licensing authority to determine that the applicant has complied with
the architect’s drawing and the plot plan and detailed sketch for the interior of the
building submitted with the application.” The applicant has completed interior
remodeling and all building permits associated with the business have been completed.
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» Section 12-47-312(1) of the Colorado Liquor Code states that “Not less than five days
prior to the date of hearing, the local licensing authority shall make known its findings
based on its investigation in writing to the applicant and other interested parties.” Staff
sent a letter to Cherry Hills Sushi Co LLC on January 26, 2016.

Public Hearing

Section 6-2-40(a) of the Municipal Code states that “upon the City Clerk’s administrative
determination that the application is complete, the City Clerk shall schedule a public hearing
upon the application to be heard not less than thirty (30) days from the date the application is
accepted.” The application was accepted on December 8, 2015, and the public hearing was
scheduled for February 2, 2016.

Section 12-47-312(2)(a) of the Colorado Liquor Code states that “Before entering any decision
approving or denying the application, the local licensing authority shall consider, except where
this article specifically provides otherwise, the facts and evidence adduced as a result of its
investigation, as well as any other facts, the reasonable requirements of the neighborhood for the
type of license for which application has been made, the desires of the adult inhabitants, the
number, type, and availability of alcoholic beverage outlets located in or near the neighborhood
under consideration, and any other pertinent matters affecting the qualifications of the applicant
for the conduct of the type of business proposed; except that the reasonable requirements of the
neighborhood shall not be considered in the issuance of a club liquor license.”

Section 6-2-60(b) of the Municipal Code states that “In the absence of such written procedures
[for the conduct of public hearings], the Licensing Authority shall act in accordance with
common practices and procedures employed in the conduct of other quasi-judicial public
hearings.”

Section 12-47-311(1) of the Colorado Liquor Code states that the local licensing authority shall
“post and publish the public notice thereof not less than ten days prior to such hearing.” Notice
of the public hearing was published in the January 14, 2016 issue of The Villager (Exhibit D), on
the notice board in front of the Village Center and on the Cherry Hills Village webpage on
January 6, 2016.

Section 12-47-311(a) of the Colorado Liquor Code also states that “public notice shall be given
by the posting of a sign in a conspicuous place on the premises” and Section 12-47-311(b) states
the specific requirements of the sign. Section 6-2-30(d) of the Municipal Code states that “It
shall be the obligation of the applicant to post notices required by the Colorado Liquor Code
except that, at the applicant’s request and upon the applicant’s payment of a reasonable
administrative fee for posting as established by the City Clerk, the City Clerk may post such
notices on behalf of the applicant. The City Clerk shall be responsible for preparing the required
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notices for new applications.” Cherry Hills Sushi Co LLC requested that staff post the notice and
paid the associated fee. Notice was posted at the premises on January 19, 2016.

Section 6-2-40(b) of the Municipal Code states that “The boundaries of the City are hereby
declared to establish the neighborhood affected by a proposed liquor license for purposes of the
processing of a new license application. An applicant may request in writing that the Licensing
Authority administratively consider alternative boundaries of the neighborhood for purposes of a
specific application”. Cherry Hills Sushi Co LLC was notified of the neighborhood boundaries
and declined to request alternative boundaries. Section 6-2-40(c) of the Municipal Code states
that “The City Clerk shall prepare an official map showing the location of the proposed outlet
and all outlets within the defined neighborhood to be presented at the public hearing.” The
proposed outlet is at 1400 E. Hampden Ave, Suite 110. The other outlets with current liquor
licenses within the City are Cherry Hills Country Club, which has a club liquor license;
Glenmoor Country Club, which has a hotel & restaurant liquor license; Pino’s Pizzeria, which
has a hotel & restaurant liquor license; and South Philly Cheese Steak, which has a hotel &
restaurant liquor license (Exhibit E).

Budget Impact
Approval of the application will result in annual revenue in the amount of $1,125.00, which
includes the renewal application fee, the liquor license fee, and the City’s occupation tax.

Next Steps

Section 6-2-70 of the Municipal Code states that “Following the public hearing on a new
application, the Licensing Authority shall render its decision no later than thirty (30) days after
the date of the public hearing; provided, however, that the Licensing Authority may continue the
hearing from time to time as may be required to gather necessary facts and evidence and to
permit witnesses to testify; and the time limit for the decision on a new application shall run
from the date of the conclusion of the hearing as continued.”

Staff Recommendation
The application has been reviewed by the City Clerk office, the City Attorney office, the Police
Department, and the Community Development Department.

Staff is satisfied that the application for a new hotel and restaurant liquor license is complete and
that all requirements in Article II of the Municipal Code and Article 47 of the Colorado 3.2%
Beer Code regarding new license applications have been met. Staff recommends approval of a
hotel and restaurant liquor license for Cherry Hills Sushi Co LLC contingent on payment of the
City’s annual occupation tax.
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Recommended Motion

“I move to approve Resolution 3, Series 2016, Approving a New Hotel and Restaurant Liquor
License for Cherry Hills Sushi Co LLC at 1400 East Hampden Avenue Suite 110 in the City of
Cherry Hills Village.”

Attachments

Exhibit A: Resolution 3, Series 2016

Exhibit B: Application for Hotel and Restaurant Liquor License

Exhibit C: Staff Referrals

Exhibit D: Proof of Publication in The Villager Newspaper

Exhibit E: A map of the neighborhood, defined as the City of Cherry Hills Village, with current
liquor licenses designated

GAATEAM\CLERK\LIQUOR LICENSING



EXHIBIT A

RESOLUTION NO. 3 INTRODUCED BY:
SERIES OF 2016 SECONDED BY:

A RESOLUTION OF THE CITY COUNCIL
OF THE CITY OF CHERRY HILLS VILLAGE
APPROVING THE APPLICATION FOR
A HOTEL AND RESTAURANT LIQUOR LICENSE
AS REQUESTED BY CHERRY HILLS SUSHI CO
AT 1400 EAST HAMPDEN AVENUE SUITE 110
IN THE CITY OF CHERRY HILLS VILLAGE

WHEREAS, the City Council of the City of Cherry Hills Village, Colorado, acting as Local
Liquor Licensing Authority, held a hearing on February 2, 2016 on the application of Cherry Hills
Sushi Co LLC for a Hotel and Restaurant Liquor License at 1400 East Hampden Avenue Suite
110, Cherry Hills Village, CO 80113; and,

WHEREAS, the Council, now being fully advised, is prepared to render a decision on
said application.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Cherry Hills
Village, Colorado that:

Pursuant to the requirements set forth in Title 12, Article 46 and 47, C.R.S., and the City
of Cherry Hills Village Municipal Code, the application by Cherry Hills Sushi Co LLC for a Hotel
and Restaurant Liquor License at 1400 East Hampden Avenue Suite 110, Cherry Hills Village,
CO 80113; be, and the same hereby, is approved contingent on the following conditions being
met:

1. Payment of the City's $1000 liquor license occupation tax (Municipal Code Section 6-2-
200).

This Resolution shall be in full force and effect upon its passage and adoption.

Introduced, passed and adopted at the
regular meeting of City Council this __ day

of , 2016, by a vote of _ yes and _ no.

(SEAL)

Laura Christman, Mayor
ATTEST: APPROVED AS TO FORM:
Laura Smith, City Clerk Linda C. Michow, City Attorney

Resolution 3, Series 2016
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DR 8404 (12130/14)
COLORADO DEPARTMENT OF REVENUE

Liaor Cper it Do .Co_lorado Liquc_)r .
Retail License Application

EXHIBIT B

-] New License [[J New-Concurrent [T Transfer of Ownership

All answers must be printed in black ink or typewritten
Applicant must check the appropriate box(es)

Applicant should obtain a copy of the Colorado Liquor and Beer Code: www.colorado.gov/enforcement/liquor
Local License Fee $

Applicant is applying as a/an L] individual

3 corporation [7] Limited Liability Company

[ Partnership (includes Limited Liability and Husband and Wife Partnerships) D Association or Other
2. Applicant If an LLC, name of LLC; If parinership, at least 2 partner's names; if corporation, name of corporation FEIN Number 4_7_ [
Cherry Hills Sushi Co LLC 47-6224842

2a, Trade Name of Establishment (DBA)

State Sales Tax Number Business Telephone

Cherry Hills Sushi Co 30250907 213-304-5378

3. Address of Premises (specify exact locallon of premises, include suite/unit numbers)

1400 East Hampton Ave., Suite 110

City County State |ZIP Code
Cherry Hills Village Arapahoe CO [80113
4. Mailing Address (Number and Street) City or Town State {ZIP Code
1400 E. Hampton Ave. Suite 110 Cherry Hills Village CO 80113
5. Emall Address

hello@cherryhillssushi.com

6. If the premises currently has a liquor or beer license, you must answer the following questions

Present Trade Name of Establishment (DBA) Present State License Number [Present Class of License Present Expiration Date
n/a n/a n/a n/a
Section A Nonrefundable Application Fees |Section B (Cant.) Liquor License Fees
| Application Fee for New License......................... $ 600.00 D Liquor Licensed Drugstore (City) $227.50
Application Fea for New License w/Concurrent Review....$ 700.00 [ Liquor Licensed Drugstore {County) $312.50
] Application Fee for Transfer $600.00 [ Manager Registration - H & R $ 75.00
Section B Liquor License Fees |— Manager Registralion - Tavem $ 75.00
[JAdd Optional Premises to H & R............... $100.00 X Total E x::::: 2:2 ;::::;T """"""" : 2:2'22?( Ig::
CJAdd Related Faclity to Resort Complex.....$ 75.00 X Total 1 Optional Premises an;; ( Clty'). ’ T
DMS Hoense (City) Sl D Optional Premises License (County) $500.00
Asts License (County) $308.75 Racetrack Licenss (Ciy) 550000
Beer and Wine License (City) $351.25 7 Racstrack License ( Cou'nty) $500.00
Beer and Wine License (County) $436.25 D Resort Complex License (City) $500.00
L—J ::x zzg t:::z tg:?nm :;:ggg 7 Resort Complex License (County) $500.00
Club License (Ciy) ! $30875 [] Retail Gaming Tavem License (City) $500.00
fub License (County) $308.75 [ Rretait Gaming Taven Lloanse. (County) $500.00
Hote! and Restaurant License (City $500.00 O Retal Liquor Store Licanse (Chy) §221.90
{00 Hotet and Restaurant License (County) 500,00 [ Retall Liauor Store License (Courty) §312%0
s [_] Tavem License (City) $500.00
Hotel and Restaurant License wione opt premises (City) ............oweeueere e Tavern License (Counly) $500.00
D Hotel and Restaurant License w/one opt premises(County)................ne $600.00 C1 Vintners Restaurant Llc;nse (City) $750.00
D Vininers Restaurant License (County) $750.00

Questions? Visit: www.colorado.gov/enforcement/liquor for more information

Do not write in this space - For Department of Revenue use only

Liability Information

License Account Number Liability Date License issued Through (Expiration Date) Total




Application Documents Checklist and Worksheet

Instructions: This checklist should be utilized to assist applicants with filing all required documents for licensure. All documents
must be properly signed and correspond with the name of the applicant gxactly. All documents must be typed or legibly printed.
Upon final State approval the license will be mailed to the local licensing authority. Application fees are nonrefundable.

Questions? Visit: www.colorado.gov/enforcement/liquor for more information

ltems submitted, please check all appropriate boxes completed or documents submitted
Il.  Applicant information
A. Applicant/Licensee identified
B. State sales tax license number listed or applied for at time of application
C. License type or other transaction identified
D. Return originals to local authority
E. Additional information may be required by the locat licensing authority

Il. Diagram of the premises
A. Nolarger than 8 1/2" X 11"

B. Dimensions included (does not have to be to scale). Exterior areas should show type of control (fences, walls, entry/exit
points, etc.)

[ c. Separate diagram for each floor (if multiple levels)
D. Kitchen - identified if Hotel and Restaurant
E. Bold/Qutlined Licensed Premises

lll.  Proof of property possession (One Year Needed)
[J A. Deed in name of the Applicant (or) (matching question #2) date stamped / filed with County Clerk
B. Lease in the name of the Applicant (or) (matching question #2)
O cC. Lease Assignment in the name of the Applicant with proper consent from the Landlord and acceptance by the Applicant

D D. Other Agreement if not deed or lease. (matching question #2)
(Attach prior lease to show right to assumption)

IV. Background information and financial documents
A. Individual History Records(s) (Form DR 8404-|)
B. Fingerprints taken and submitted to local authority (State Authority for Master File applicants)
[J c. purchase agreement, stock transfer agreement, and or authorization to transfer license
[J D. List of all notes and loans (Copies to also be attached)

V. Sole proprietor / husband and wife partnership
0 A. Form DR4679
O s. Copy of State issued Driver's License or Colorado |dentification Card for each applicant

VL. Corporate applicant information (if applicable)
D A. Certificate of Incorporation dated stamped by the Secretary of State
(O B. certificate of Good Standing
D C. Certificate of Authorization if foreign corporation
D D. List of officers, directors and stockholders of Applying Corporation (If wholly owned, designate a minimum of one person as
Principal Officer of Parent)
VIl. Partnership applicant information (if applicable)
O A Partnership Agreement {general or limited). Not needed if husband and wife
[ B. Certificate of Good Standing (If formed after 2009)
VIIl. Limited Liability Company applicant information (if applicable)
A. Copy of articles of organization (date stamped by Colorado Secretary of State's Office)
B. Certificate of Good Standing if organized more than two years
C. Copy of operating agreement
[ b. certificate of Authority if foreign company

IX. Manager registration for hotel and restaurant, tavern licenses when included with this application
O A. $75.00 fee
O B. Individual History Record (DR 8404-1)
C. If owner is managing, no fee required




7. Is the applicant (including any of the partners, if a partnership; members or manager if a limited liability company; or officers, stockholders ~ Yes No
or direclors if a corporation) or manager under the age of twenty-one years? (|

8. Has the applicant {including any of the partners, If a partnership; members or manager if a limited liabllity company; or officers, stockholders
or direclors if a carporation) or manager ever (in Colorado or any other state):

(a) Been denled an alcohol beverage license? D
(b) Had an alcohol beverage license suspended or revoked? B
(c) Had interest In another entity that had an alcohol beverags license suspended or revoked?

If you answered yes to 8a, b or c, explain in detail on a separate sheet.
9. Has aliquor license application (same license class), that was located within 500 feel of the proposed premises, been denied within the

preceding two years? If “yes”, explain in detail. U
10. Are the premises to be licensed within 500 feet of any public or private school that meets compulsory education requirements of Colorado
law, or the principal campus of any college, university or seminary? O
or

Waiver by local ordinance?
Other: O 0O
11. Has a liquor or beer license ever been issued to the applicant (including any of the pariners, if a parinership; members or managerifa

Limited Liability Company; or officers, stockholders or directors if a carporation)? If yes, identify the name of the business and list any
current financial interest in said business including any loans te or from a licensee.

O™
[ O

12. Does the Applicant, as listed on line 2 of this application, have legal possession of the premises by virtue of ownership, lease or other
arrangement?

1 ownership Lease [] Other (Explain in Detall
a. If leased, list name of landlord and tenant, and date of expiration, exactly as they appear on the lease:

Landiord Tenant Expires
Centre 3 LLC Cherry Hills Sushi Co LLC 03/31/2021 ’
. b. Is a percenlage of alcohol sales Included as compensation to the landlard? If yes complete question 13. <E— 3

c. Attach a diagram and outline or designate the area to be licensed {including dimensians) which shows the bars, brawery, walls, pariitions, entrances,
exits and whal each room shall be utilized for In this business. This dlagram should be no larger than 8 1/2" X 11",

13. Who, besldes the owners listed in this application (Including persons, firms, partnerships, corporations, limited llabllity companies), will loan or give
monay, inventory, furniture or equipment to or for use In this business; or who will receive money from this business. Altach a separate sheet if

necessary.
Last Name First Name Interest/Percentage
Maeng Brian , #Giving Gift
Last Name Flrst Name ate Interest/Percentage
dCentre b LG ~PNH“MMM9

Attach coples of all notes and securlty instruments, and any written agreement, or detalls of any oral agreement, by which any person
(Including partnerships, corporations, limited lablifity companies, etc.) will share in the profit or gross proceeds of this establishment, and any
agreement relating to the business which Is contingent or conditional in any way by volume, profit, sales, glving of advice or consultation.

14. Optional Premises or Hotel and Restaurant Licenses with Optional Premises: ‘\5 \

Has a local ordinance or resolution authorizing optional premises been adopted? A D D

Number of additional Optional Premise areas requested. (See license fee chart) |
15. Liquor Licensed Drug Stare applicants, answer the following:

(a) Does the applicant for a Liquor Licensed Drug Store have a license issusd by the Colorado Board of Pharmacy? H l’q D D
If "yes* a copy of license must be attached.
16. Club Liquor License applicants answer the following: Attach a copy of applicable documentation N ,q

(a) Is the applicant organization operated solely for a national, social, fraternal, palriotic, palitical or athletic purpose and not for pecuniary gain? - D
{b) Is the applicant organization a regularly chartered branch, lodge or chapter of a national organization which is operated solely forthe

object of a patriotic or fraternal organization or socisty, but not for pecuniary gain? D D
{c) How long has the club been incomporated? I
(d) Has applicant occupled an establishment for three years (three years required) that was operated solely for the reasons slaled above? D I
17.  Brew-Pub License or Vintner Restaurant Applicants answer the following: N l A'
(a) Has the applicant recelved or applied for a Federal Permit? {Copy of parmit or application must be attached) D D
18a. For all on-premises applicants.

(If this is an application for a Hotel, Restaurant or Tavern License, the manager must also submit an individual History Record - DR 8404-1)

Last Name of Manager First Name of Manager Date of Birth
Maeng Olivia Susie 06/13/1980
18b. Does this manager acls as the manager of, or have a financial interest in, any other liquor licensed establishment in the State of

Colorado? If yes, provide name, type of license and account number, O
Type of License

Account Number
n/a n/a

19. Tax Distraint Infarmation. Does the applicant or any other parson listed on this application and including its partners, officers, directors,
stockholders, members (LLC) or managing members (LLC) and any other persons with a 10% or greater financial interest in the applicant
currently have an outstanding tax distraint issued to them by the Colorado Department of Revenue? D E]

If yes, provide an explanation and include copies of any payment agreements.




20. **If applicant is a corporation, partnership, association or limited liability company, applicant must list all officers, directors, general partners, and
managing members. In addition, applicant must list any stockholders, partners, or members with ownership of 10% of more in the applicant.
All persons listed below must also attach form DR8404-1 (Individual History Record), and submit fingerprint cards to their local licensing authority.

Name Home Address, City & State DOB Position %Owned
Olivia Susie Maeng 22208 E. Glasgow Place, Aurora, CO 80016 Managing Member |100%

Name Home Address, City & State DOB Position % Owned
Name Home Address, City & State DOB Position % Owned
Name Home Address, City & State DOB Position % Owned
Name Home Address, City & State DOB Position % Owned

** Limited Liability Companies and Partnerships - 100% of ownership must be accounted for on question #20

** Corporations - The President, Vice-President, Secretary and Treasurer must be accounted for on question #20 (Include ownership percentage if
applicable)

Oath Of Applicant
I declare under penalty of perjury in the second degree that this application and all attachments are true, correct, and
complete to the best of my knowledge. | also acknowledge that it is my responsibility and the responsibility of my agents and
employges to comply with the provisions of the Colorado Liquor or Beer Code which affect my license.

Autl { el Signatur Printed Name and Title Dale
PD /\ M Olivia Susie Maeng 1216 12015
(g

Report and A{Bplroval of Local Licensing Authority (City/County)

Date application filed with local authority Date of local authority hearing (for new license applicants; cannot be less than 30 days from date of
12 ,_% - \CS application 12-47-311 (1) C.R.S.) ' ‘ . lc‘ | b
The Local Licensing Authority Hereby Affirms that each person required to file DR 8404-1 (Indiviaua History Record) has: N

[ Been fingerprinted

O Been subject to background investigation, including NCIC/CCIC check for outstanding warrants

That the local authority has conducted, or intends to conduct, an inspection of the proposed premises to ensure that the applicant is in
compliance with, and aware of, liquor code provisions affecting their ciass of license

(Check One)

O pate of inspection or anticipated date

O will conduct inspection upon approval of state licensing authority

The foregoing application has been examined; and the premises, business to be conducted, and character of the applicant
are satisfactory. We do report that such license, if granted, will meet the reasonable requirements of the neighborhood and
the desires of the adult inhabitants, and will comply with the provisions of Title 12, Article 46 or 47, C.R.S.

Therefore, this application is approved.

Local Licensing Authority for Telephone Number Cltown, City

County
Signature Print Title Date
Signature (attest) Print Title Date




Cherry Hills Sushi Co

1400 E. Hampden #110
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SCHOOL AFFIDAVIT

STATE OF COLORADO )
)ss
COUNTY OF ARAPAHOE )

(D) (WE) the undersigned do solemnly swear that to the best of (MY) (OUR) knowledge
and belief there are no public or parochial schools, or principal campus of any college, university
or seminary within 500 feet of the proposed liquor application at (address of place to be licensed)

1400 E. Hampden Ave. #110, Cherry Hills Village, CO 80113

said distance being computed by direct measurement from nearest property line of the land used
for school purposes to the nearest portion of the building in which liquor is to be sold, using a
route of direct pedestrian access, measured as a person would walk safely and properly, without
trespassing, with right angles at crossings and with the observance of traffic regulations and
lights.

L

SIGNATURE OF APPLICANT O

STATE OF COLORADO )
)ss:
COUNTY OF ARAPAHOE )

Olivia Susie Maeng being by me first duly sworn, deposes and says: that s/he is
the above named person; that s/he has read the foregoing Affidavit, that s/he knows the
contents thereof, and that all matters and things therein set forth are true of (his/her) own
knowledge and s/he agrees to conform to all rules and regulations promulgated by the State
Licensing Authority in connection therewith.

Subscribed and sworn to before me this é‘ha\ay of December ,2015

My Commission Expires: 02/09/2019 \ é a \l .
'd

Notary Public

KRISTINE A. HOELTGEN
NOTARY PUBLIC
STATE OF COLORADO
NOTARY ID 19954001245
MY COMMISSION EXPIRES FEBRUARY 9, 2019




Hand Rolls

Sashimi

Cherry Hills Sushi Co Menu

Cucumber
Salmon

Tuna
Yellowtail

Spicy Tuna

Blue Crab

Toro

*special Uni
*special lobster

yellowtail
tuna
salmon

Combination

Drinks

3 rolls

4 rolls

5 rolls (lobster)

add sashimi to order

Bottled Still
Bottled Gas
Soda
Green Tea

$3.00
$4.00
$5.00
$5.00
$5.00
$6.00
$7.00
$7.00
$8.00

$7.00
$7.00
$7.00

$10.00
$15.00
$20.00

$5.00

$2.00
$2.00
$2.00
$2.00

$12.00
$12.00
$12.00



SHOPPING CENTER LI ASI
‘BY AND BETWEEN

Centre Y LLC
Aund
Cherry Hills Siishi Co.. LLC

= L

THIS LEASE 15 entered mito as ofll)'(:r (L= day of October, 2015, i Cheiry Hills Village. Colorado, by
and between Centie 3 LLC (hercinaler refermed _l;) 28 "Landlord"), whose uddressis 789 Shierman Street, Suite 430,
Denver. Colorado, $0202 and Cherry Hills Sughi Co. LLC (hereinnfics l'cfcu:rg:;l:_i_u as ( "Fengnt™), whose address
141400 East Hampden Avenue, Suite 110, Cherry Hils Village, Colorada 80113

RECITALS:

In consideration of the-premises; (hée. mutual covenants héreinafier containgd, and each and every act to be
performed hercunder by thent. {andlord-and Tenant hierchy enter into the following: Leasc. pertaining 10 the
hereinafter déscribed premises:

ARTICLE}
LEASED PREMISES.
Landiord hereby lets and.demises to Tenant and Tenant licreby: leases {roin l‘._.aln(,llqrc_l for the "Lénse Term”
(as that term is defined in Article 1) and upon the terms and condifions set forthin this Lease; 1,140 squ{\'rc feet of
floor space (the ™ Leased Premises™), located in a building (the "Building"), constructed.on that certain-ical propcrty

located at 1400 E. Hampden Road, Cherry Hills Villnge, Colorido 80113 (il "Property"). The locafion o the
Leased Prormises within the Building is oulined on Exhibit A stiached hereto. The Building and Property together
with the swrounding "Common Areas” (as thai ternm is defined in Article V1), and fay be ieferrad to hercinafler s
the "Shapping Center.”

The use and vecupation By Tenunt ofthe Leased Premises shall include-the use in common with others
entitled thergtotol the Comimon Areds, parking.areas, loading facilities, sidewaltks, and Q;Iscf'ﬁidi!iiibs» as may be
degignated from time to time'by Landlord, subjeet, howeyer, 1o {he terms and conditions Qf‘liiig Leuse andio
reasonable nyles and regulitions for the use thereof prescribed from time to time by Landlord. However, ific atcas,

bed hercin shall ot bic degmed to he a portion af the |eased Premiscs.

roads and facilitics desen

ARTICLE N
TERM

The term ol this Jocase (the Lease Term") $hirll biegin GO days afler the date Fenant.is given possession, on
the date the Leased Promiscs are availible Lo be occupicd, orupon Tenant opening for biisitiess, whicheyer ocours
first; the "1Léas¢ Commencement Date” and extending until twelve o'clock noon on March 31, 2021, providcd,
however, il the Lease Commencement Diste accirs.ona day other than the first day of a month, ihe Lgase Term
shall be measurgd from (he- first-day af the month next following tlic month in which the Leasc Go'nu';ié;c_cnicm
Date odeurs, 1i.this event, Minimum Rént, at the r:)tq'_hprgi'nnﬁcr provided, shall be profated for any pa“niu’l month,
on a per diem basis. and shali be dué and payible onthe l.case Commencement Date Siibseqiierit fo thi Lease
Commencement Date, Landlord and Tenant shiall exccuteran Addendum to this Lease setting forth the exaci date of
the commencement and iermination of the Lénse Term.

ARTICLE tlI
MINIMUM RENT
Fenant cavenints;and agrees (o pay o reserved mimimum rent ("Minimum Rent™) for the Leased Premises

far the full Lease Term, not including any options to renew, per the amount on Exhibit D, plus rental payments for
any partial month of occupancy prior to the commencement of first "Lease Year.” wlhiich aimodnt shall be payable in



monthly installments putsuant 1o Exhibit D anached hercio. withiout set ofT o1 deduction, withou! noiice ar demand,
in advance, onor hefore the first day of cach month during the Lease Termat the address Ql‘.l-zmdlnrd first writien

ahove or at the-other address or addresscs as Landlord may heigafler doterning by wrilten notice to Fenant, for the
purposes of this Lease, ihe ferm "Lease Year" shall mean 12 consceutive months siaring with the first day of the

Lease Term.
Minimum Rent hiall become due three (3) months a fler Lcase Corwiicnceineni Date

ARTICLE IV _
REAL ESTATE TAXLS AND ASSESSMENTS

ju adidition 1o the rent.sct forth above, Tenant shall pay o Landlord as-additional reni$10.00 per square
fool for 2015, at the snme time and 0 ihe same manner as provided Tor payment of Mininium Rentin Article IH, ils
estimated pro rai share of all of the real property taxes oF any tax tevied in licu. itheredfon orin addition therelo, of
due fo the dwnership or aperation of, the Shopping Center jevicd, asscssed or allocaied (including any special
assessmenis created by fortnation of a spectal improvement district or creatéd in any other m:;umcr) for any period
includéd i ihe Lease Tenmior any exiensions thereof, antl also ils pro rata-share olbal) such iaxes levied or assessed
thercon for any pcripd, pari of which is iricluded in the Lease Term ar any extensions-thercof

Tenant’s pro fata share of ihe real cstale taxes and nsscssimenis:an the Jand comprising the Shapping Center
shall be.equal to the number of square fectiichuded in the Leased Premisés divided by the 1ot numbier of square
feet inicluded in buildings built oo land whicli is owned by Landlorid in thic Shopping Center (atihé time such
buildings e gmn]alc‘.t‘cd) wnd which landl is fictuded in such tax bill Aimes the amount of 1cal estite thxes and

agsessments to be paid by L:_n,l‘;cl'ic_)rd Tor taid iiicluded inthe Shnp’p’ihg Cénter, Tenant's pro rata 8hare of the
improvement xes for ihe Building shall beeguil 10 thenumber of square feet included in the-Leased Premises.
divided by the total iumber of square fect inclided in the-Building or poOFionN thereof, included in the 1ax bill, times

Ihe amount ofreil cstateaxes and assessments i0 be paid by Landlord for the Building.

For the tax years inavhich.this Lease comnicnees and lqrmjn}n};S_,'fl‘cnam's_oblignlmnsvpursu:mi to Lhis
paragraph shall be apportioned.on:a per dicm basis in-such proportions as Tenant's icnancy of the leased Premises

bears to 365 duys. Tenanl's pro-rati shire shall be based upon estithates magle by Landlord of prajected taxes due
far the subjcet calengar year. Flie diflerence bl weei{hegstininied taxes and assessienls and the nciual taxes and

asscssricrits dug shall be accounied for by Landlord within 60 days Tollowing notice (o Landlord of the uctual
charges for the subject year. and tie neeessary.iefuni by 1 andiloid or-adilitional piynient by Temant iin the amount
of the differerice ghall be paid within 3,0',L'_ngyszflfo‘ll'owi ng notiee o flbn;yﬂ.-0[‘%110.:1'111’6'1111‘1; ilug, provided, huwever, no
refund slidll be paid Tenant shosild Tenant be in defnult on any ofits Ic;pspl{glrl obligill'ib(iS:lieerllydcr unless Tenint
curcd suchdelault within 30 days of receiving notice from Landlord and further-provided:that it Ponant owes
Laidlord iin excess of $3,000.00 fof réal property faxes and assessnignts Tenant.shall be permitted o pay the total
s0 owing over three months witliout interesi. This paragraph shall not be deemed dr constiucd {6 require Tenant to
pay or-discharge.any inheritance OF e§tute [XCs Or [XCS upon inhgritance. o right ol succéssion which niny be
fevicdl agininst any cstate or interest of Landlord, even though such taxes shall become a lien against the Leased
Premises. '

N ARTICLE V
CONSTRUCTION AND ACCIEPTANGE OF PREMISES

All c_g,ms\ruclinn to be completed inthe Leased Promises by Tenint, pursuant to Ardicle XU (*Tenant’s
Work"), must bc'uppmvcd by lLandiond priorta conunencement bl construction, Within ten.(10) days afer
exceution of this Lease by Tendnt, TCIi(\lllﬁh{l“‘Q_IC“\'CI' 10 Landlgrd. for approvalits deawings, plans, and
specifications for Tenant's Work, Landjord shall hive soven (7) diysa ferils récéibi' io approve Tenant's drawings,
plans, aid gpecificitions or provide writicn.objection thereio. 1T Landlord Fiils to respond withiiseven (7) days,
ihé drawings, plans, and specifications shall be decmed approved and Tenant may complete its work in accordance
with-dhie drawings. plans. did specifications submitted lo Landlord. 1T Landiord objects; then Tenamt shall have
seven (7) days to correct the iterns objected to.and resubmit corrcctcdudruwings,‘pf:u\_S, and specifications. This
process shall continue unil the drawings, plans, and specificutions are approvetl

Landlord agrees 1o provide Tenantan allowance of $12.00 per square foot ($1:3,680) Tor imerior



improvements to the 1 cased Premses

Upon the date of possession. Tenant aLrees 1o accept delivery of the Leased Prerhiscs, 1o enter upon then,
W promptly and diligently thereafier install its furniture, fixtures and cquipment, 1o perform Tenant's work as
described an Exhibit A contemporancously with the remaining Landlord's work, ilany.

Landiord shall not-be responsible nov have any linbility whatsaever atany time for loss or damiage 10
Femmt's Work or io fitines, equipment.or other propesty of Tenait installed or placed by Tenant on the | eased
Premyses, except for andlord’s neglipgnce. Any accupancy by Tenant prior to ihe Lease Commencement Date,
cven though remt free or for Tenani's Work buld-out purposes, shall in all respeals be the same as that of a Tenant
wnder this Lease; in addition, Tenant shalbnot. during any such occupancy. interfere with Landlorl's Work either to
the Leased Premises or 1o the Building, By pecupying the Leased Premises s a Tenant orto complete Tenant's
Work and iistall fixtures. facilitics or cuipment, Tenm shall be decmed conclusively to have aceepted the same

and 1o have acknowledged ihat the Leased Premises arc it the condition required by Landlond's covenants deseribed
hereinabove, except as to incomplete or-defeetive items of Landlord's Waork then specificd in weiting by Tenant. As
1 any such defeats, 1 andlord shall have a reasonable tine following such notification within which to correat the
same. so0 long as such corrective ciTorts do not delay Tenant’s wark ar Tenant's ability to open Jor business: In no
event shall Landiord be Hable to Tenunt for latent, non structutal deleets more than one year afier the Lease
Commencement Date. In ihe event of any dispute, the cartificate of Landlord's architeét or gngineer shall be
conclusive that the Leased Preniises are in the condition required by this Lease and are Ready for Oceupancy.

ARTICLE VI
PARKING AND COMMON AREAS

Lundlord provides limiicd arca for off-sirect parking and other Common Arcas” for the rion-exclusive use
of Tenant, ils.cmployces, agents, s’crv:x_ms,.;:\l.\:lt'ngllch«:xl\'(l other fuvitees, in commaon with Landlord, other tenants ol
the Shopping Center, and iheir respective cmployces, agents. servants, customers, and invitees, excepl when such
are being repaired. shered or fecanstructed, and except as provided hereinafier. As thic term is used herein,

"

sCommon Areas” shall mean all those arcas of the Shepping Center on which buildings have not been huilt,
weluding, but not limited to, parking arcas; Common Arens shall notinclude, however, any otside sules areas
which are scgregated from the rest wfthe Shopping Center of used exclusively by any one tenant, Tenaiit shall not
at any time interfere with the rights of Landlord and others eniitled to similar useof Common Arcas, Tenant
warrants that it has inspecied the area and size of the parking arcas, and that they are sufficicnt for its needs. An
excessive use of parking arcas’hy another Tenant which cannot. reasonibly be controlled by Landlord shill hot he
defuuli of hreach of the Lease, and shall inno way-suspend or termiate any of Tenant's obligations urider this

| case.

All Caommaon Arcas furnished by Landlord shall be subject 1o the reasoiable control and management of
[andlord whe shall have the right, but not the obiligation, from time 1o time (o establish, modily and cirforee
reasonable rules and regulations with respect thercto, I'enant agrees Lo abide by all such rules dind regulations,
| andlord further reserves the right to clianige the area. ioy rearpnge:the arca. and 1o restrict or eliminate the use of
any Common Areas, and do such other acis in and to Commen Aicas to change the jocation of building arcas in the
Shopping Center as Lindlord shall determine, provided thai the number of parking spices as required hercunder
hall remain substantially the same. Such actions may not he deemed an eviction of Tenant or a disturbance of
Tenant's use of the Leased Premises, Landlord may, at its sole and exclusive discreiion, designate arcas for parking
by Tenant's emplayees, and Tenant shall thereafier be fesponsible to msure that its employees park in the '
designated arcas

No merchandise and/or services shall be dhsplayed. sold, leased, stored of offéred Tor sule within the
Common Area, except for occasiondl promotions, ifany, first approved by Landlord. The foregoing provisions
shall not prohibit the installation of minor convenience facilitics such us nailboxes. public telephones, benches, of
publictransportation shellers, as Landlord may from time to time deem appropriate ip construct or pernit to be
constructed on the Common Area (éxcepl in dny service area), no signedt vehicle shiall be parked in the common
arca for Jonger thin two hours, except for loading and unloading purposes. The foregoing provision shall not
prohibit ihe temporary parking of any delivery vehicles (including trilers) within the designated service aich. nur
shall it prohibit the creation of an ontside sales arca that is enclosed-by a secnrity fence which has been approved by
Landlord. in its sole discretion,



Fenant covenants and agrees 10 pay as-additional rent a pro rta shinre of all cists anid expenses incurred or
earned by Landlord in operating und maintiining the Gomman Arcas and other arghs aciually ustd or available for
use by Tenant.and its Q,ﬁpk,){cég:.:;gcnls,;':;cl:vu'lil's,\gx_l_js!,ou11qrs‘:mi'l other iivitees, including;butiol by way of
limitation, costs of. ., gardening and h'\nii\lilihiq‘g e Tandscaping, ihe cost of replacement of plmits aiid plariers, the
cost af fire, casualiy, piblic Hability and praperty divmage insuranee, repairs, replicemeits; ling paiting,.scaling,
resurfacing, lighting, all repair and replacenient:costs felating io any: uitility service litos, whichi-inility service lines
do 1ot service the Leased Premises. exclusively, sanitary control, clearing, removal 6 Snow, irdiglh;, ribbjsh, garbage.
androther refuse, interest on-any fundSadvaic d. depreciation o nmchﬁiﬁrx and éqaipment used-in sueh
maintenance, the cost of personnél to impleinent such seivices, to direct pirking, 1o provide security, and 1o police
the Conuion Arcas and parking areas, any property managgment fees carned by Landlord 6r cligiged by any party
ciployed to mapage the §hopping Cenieror the afinirs of Uhe shopping center, plus 15% of &l of the foregoing
costs to compensaie Landiord for its-adininistration and overbicad expenses. The lability-0f Teridnt for ihe payment

of such costs shall commence on the Lease Commencement. Daic orany-date (herealicr when Landlord may-cause

such services io-be retained or performed. Said costs shall be paid as-additional reni.in advance on the Tirst day of

the inonth at the same time-and place starcd for the payiient of the Minimum Rent. Landlord redérvas-the right o

increase the Commen Arca maintenance charges in oider o ereate a reserve fund from which Lasiillord can pay
extrnordinary Commaon Arca maintenance Gosts,

Tenani's jpro rata share shall be based on Landlord's estimalcs of said costs, and ghiall be ¢qual lo'the
number of squaie feet included in the feased Premises as defined above in Article, divided by thic toinl, number of
sguare feet. included in buildings biilt on land which is owned by Landlord m t'llc‘,‘S_llg|in|_1g C_(_:n}_cl' (ar the fime such
buildings are complelied) 10 thesextent tlie premiscs within such buildings are using the services described herein,
fimes the amoint of the above-tdescribed costs to be paid by Landlord for the Shojiping Ccplcr;_'.ljhpjgli {férence
between the estimated costs and the actual costs shathbeaccoutited 1or by Landloidl at, Landlord's o‘Fﬁc_e,wx%ﬂ.hin 90
days Tollasving the end of Landlord's fiscal year-or within 90 days following ferminatioi of, or Tenani's'defoult
under thé provisions of this Lease, and thenecessury refund by, Landigrd or additional paymeut by Tenant, in the

anount of the différence shall,be paid awithin 30 days following noticé 101 cnant,of the-aimount dug; pravided,
however, no refund shall be paid Tenant should Tenant be in-defauli on its leaschold abligations, However, 1f
Tenant eures any such default within 30 days.of recéiving-ilic notice (fom Landlord, by sctofTor otherwise; Tenant

shall be entitled 1o receive the overpayment of Cominion Ared Mainienance ("CAM) charpes,

ARTICLE VI
MAINTENANCE OF THE BUILDING AND REPAIRS

Landlord shall keep the roof, i'qunilkxiion, ihe four outerwalls (¢xcludingall glass windaws and window
frames and doors), gutters and downspouts-of the Building in good repair: provided: liowever, that if Landlord shall
be calied upon to make iny such repairs occisioned by the negligerit act.or omission of ienant, its employees,
agents, servants, customers and otherinvitees, the total cast and expense of such repuirs shill'be borne.by Tenant,
and such costs shall not be prorated among atherignants of the Shappiny Center. Subsjéct to thic previous:senicnce,
Tenant shall pay its pro fta share of all costs of roof repair. Landlord shall be paid 10% of such ensts o
compensate Landlord forits administeative:and overhead expenses. Landlord may citérintg a n}lcchnnjc:tl system
inspection service conitrict with a reputable service company and Tenant shall pay-its pro-rashare of the costs of
said service contraci pliis 10% of said costs io compensate {andlofd for its administrative ind overhead expenses
Landiord may citer into ontracts for the cleaning ofall wiridows in the Shapping Center and for sweeping of und
removal of snow from sidewalks adjacent 19 the Leased Prenises, farhich Teniint shall.similarly pay its pro rata
share of the costs thercol, plus 10% of snid cosis 10 compénsiic Landlord for its :}__L‘hﬁiniﬁlr_qﬁvt: and overhiend
expenses: Tenan shall pay its pro rata share of all costs ol aiy replacemonts or repairs resulting from
determinations made by the inspection service (plus 10% of said costs o compensate Landtord for its
administrative and overhend expenses), and.shall keep the heating, ventituting, and other mechanical appurtenances
and equipment in good orider, operating.condition and repdir, including replacement, if necessary. Tenani's.pro rata
share of costs due undér this Article shall becqual to ihe nuiiber of square feetdin'thc Leased Premiscs, as defined
above in Article 1, divided by the tota) numberof squ:n'é feet iivcluded in the buildings built on'land which is owned
by Landlord in the Stiopping: Center (at the time such buildings are completed) to the exient ihe premises in such
huildings-are using (he services deseribed herein: however, Tenant’s pro rata share of costs for-roofl replicement and
repair shall be equal fo the vumber of square feet in the Leased Premises, as defined above in Article |, divided by
the total number of square feet-in the Building. Venant shall miaintain, replace, repair and keep all parts of the
mterior of the Leased Premises {which include but are not limited 10, interior wall surfaces, doors, door hardware.




plumbing, clectrical. and mechameal equipment within the Lease premises), in good arder, opersting condition and
repunr, Tenant shall also keep the Leased Premises ina clean, sunitary and sufe condition in accordaneg with all
diréctions, rulés and regulations of aniy health officers, building inspeetors or o(hcrpropm officers of the
gavernmeiital agencics having jurigdietion, and shll ('I\]‘)O\C of all trash and waste materials inoutsidg rash
containers. Tenant shall Gatien all boxes for-dumping of tragh.. Tenan shall comply with all requirements of laws,
ordininces and other'rules and regulations that afleet the Léaséd Premises, Tennt shall permitng injury 10 the
Buildig 6r Leased Prenuses, and shiall, at its own costand expense, replice with glass o the same quiility any
damaged or broken glass, including-plate glass or other brenkable mnterinls used instructural portions-ofany
interior or exicrior windows and doors on the Leascd Prendises. In addition; Tenant shall,zanits oivn cost and
expense, replsce any light bulbs, fiames, and accessory parts thereol on the Leased Premises that may be broken o
dumaged during the Lease Ternn, Atthe C\pll”lHOn of the Lease Term, Tenant shall surrender ihe Leased Premises
broam clewi i as good order as ihe same is on ihe day Temunt (rst opeied for husiness to the public, reasonable
wenr and ear exeepied

ARIICI = VI
UTILITIES

Upon the Lease Commencement Date, and ai all times during the Lease Term, Tenant, in addition 10 the
renis required hercunder, shall pay, prior to delinqueiey; (he casts oFall utilitics, including but ot limited {o gas,
propanc. electricity. water and séwerused and consuined by Tedatl, its employees, agents, servints, customers and
other invitees in the Leased Premises, and 10 the extent possible shall contract Torsthe samenn it owii-idime and on
separite méters: Throughout the duration oF Tehunt’s ocaipuncy afthe Leased Preimises, Teant shall use
rensoniible effors to ensure that enfitics rcnpmmbl‘. or miinténance keep such meters and mqmll.mon cauipment
i good working order and repaitat Ténant's sole cost and expense. Failure io do so may allow Landlord to cause
such meiers and equipiment to be replaced or repaired, and collest the cost thercol from Tenantag additional rent. IT
such uiilities ¢harges canndt be separniely imeteidd or separately determined, Temant agrees topay is pro rata shire
thereof, which shall be-equal to tlic number of sguare leét included:in the Leased Premises, as defined above in
Artiéle |, divided by the total miiber of square fect included in that portion of the Building unlmn;__, such utilifics,
and whuh shall be paid on the first day ol the month at the same time snd place stated in Asticle HTTor the payment
of Minimum Rent

Landlord does notwarmantor guarantee the continued availability of any or all of the wtility services
necessary or desirable f()r the use ofthe Leased Premises by Tenant, In no event shall the inicr mpuon diminution
or cessation of such d\-ll|‘lbl||ly caused by persons othei than Landlord be construéd as an actual of cobstructive
eviction of” Fenant, nor shall Tenant be entitled to any abatement ol its rent nbhg:mom undler ihis L.ease on account
thercof, Inthe event that o deposit is: required hy a public or quasi-public organization in order to furnish or agree to
furnish any service 1o thic Leased Premises, Tenant agrees and covenants to pay such charge or deposit or its pro
rata lhucnr Any money so paid shall not entitle Temant to an ofiset or reduction of its rem liability under this
Lease, nor shall Landlord be o\bhg:gh.gl 1o return, repay or credit Tenant for any moncy so paid.

Landlord reserves the right to sto, for-nat more than 24 hours if within control of Landlnrd or (or as short
o he as possible iT dueto an accident or réason not within Landlord’s control, the service ol any or all of the
wilitics hereinabove described when, in Latidlord's sole diseretion, such stoppage is necessitated by reason of
accident, repairs, inspectivng, alierations or improvements, until any el the same have been completed. Tnsuch
cvent, Laiklladd shall not be deemed guilty of a breach of this Lease, nor shall Tenant be enttled to any abatement
of its rent obligaiions under this Lease on account thereol.

ARTIGLE IX
CARL OF LEASED PREMISES

Tenanr agrecs to abide by all Feasonable rules and regulations adopted by Landlord with regard to its
occupancy of the Leased Premises and its use of the Common Arcas; 1ot to connnit any waste upon the Leased
Premiises or averload the Moors thereoT 10 keep'ihie Léased Premises wéllslighited, and ina neat and clean
condition: not to conduct any auctian, five, bankrupicy. ligtiidation or going-out-of-business sales thercon without
the prior writicn consent. of Landlord; and 1o operate its business thereon contiriuously during the Lease Term ot
substantially the same hours as the other tenants unless prevenied fram doing.so by bowrnmcnml regulations or
acts of God. Tenant undersiands thit the Leaséd Prentises constitutes one-of numbcr of stores in the Shopping



Center, and that it is desirable and necessary that as many such stores as possible operate under substantially the
same rules and repulations ind at the same hours.

ARTIGLE X
SIGNS AND ADVERTISING

- Tenant shall be obligated 10 hiave a §ign in accordance with Exhibit Butiached herdto, "Fenangishall not
ereet ordnsiall any type-of storéfront-ang-exierior orinterior window ordoor signs, any paper signsioradyariising
signs painted an windows, or other types.af signs or placards. All signs, placards, fixiures; displays; merchandise

and equipment shall conform 1o the eriteria sét forth in Exhibit B. Tenant shall pay all costs of causing its signs 1o
he erected. maintained, and removed upon termination aFogoupaney

) ARTICLEXI
USE.QF LEASED PREMISES

The Leased Premises shall beused dnd océipicd by Tenaot Gand any subtenants and assignees of Tenunt)
only Tor the operation offu retail sushi restaurantand for no giher purpose, cxeept such usc-shall not violate any
restrietion or restrictive use thergto-grunted by Landlard1o.any other tenant. Changes to the use of the Leased
Premises may be requested of Landlord al any.time and Landlord shall approve or disapprove such requested use
within 14 days. '

ENCLUSIVE USE: Landlord shall not, duting the term of this Lease. eniér intd any other lease with dny
I'enant allowing the opeiation within-this:=Shopping Center of a Tacility hat offers suslii, provided ihe Tenant has not
been in definilt as provided hergin, Buildings not owned by the Landlord are excluded from ihis shipulation

ARTICLE XI
ALTERATIONS AND ADDITIONS

Tenant shall not. under any circumstances, muke alterations or additions 1o the exterior-ofthe Building
Penint shall Giake no alterations or additions to the interior af the Leased Prennsés, inqlu(li_l}'g,-qq\xip'111qnl or
appliances installation connection with the transmission or delivery of the utiliies, withiout first procusing
Landlord's written consent, afier delivering Landlovd the plans and specifications thegrglore. Landiord, shall have 14
days fram the receipt ol a written request (o make alteraiidns And additions o the premises.to respond 10 Tenant's
request. Tenantshall promptly pay for the costs of all Tenant Work regardiess ol the cost, and shall indemnify
| andlord agiingt licns, costs, damages and expenses inciried by Landlord, if Landlord shall be joined in any action
or proceeding involving such waork unless tlie lict is digputéd by Tenant in good fiih. 1Mot disputed in good faith,
i andlord may, af ils option, pay sums due in orderto reléise such:liens, in whichevent any such sums paid by
Landlord shall be due to Landlord by Tenui, as adtlitional &1, upon démand. Underno q‘ircumsf:mc‘cs shall
Tenant commence any such work until Landlord has heen provided with c,cr‘(,i"{'ggu,lt;s‘"pvi‘dcnc‘ing,lh:lt all the
contractors aiidl subcontractors performing such woik have in full force and.cftect, :gc[gcltnuic_\\'orkcrs' compensation
insurance as required by the laws of the state of Colofada, public Tiability and builders risk insirance in such
amounts as required by taw and according o terms satisfuctory (o Landlord,

Wiihin five days aftér notifying Landlord ofany planned crection, :consituction, alterition, removil,
addition, repair or other improverent ("Teniiit's Work™), Tenantshall post and keep posted until completion of
Tenant's Work, in a conspicuous place upon (he th,\,ors,»proy'id‘fhg entrance to the Leased Picriises, and shall
personally serve upon such contractors ov subcontrictors performing Tenani's Wark,a rotice-stating that Landlord's
interests in the Shopping Centér shall not be subject 16 any:lien for 1 eniini's Work.

All alterations, additions, improvements and fixtures, including but nol by way of limiiation, lighting
fixtures; ducts, controls, diftusers, filicrs or ather equipment for distribution of heating and cooling, and other
personal property which inay be made-orinstalled by. for on behalf of Tenant, upon the Leased Promiges, and
which i any manner arc nllz_n‘chccl.lo the flaors, walls, or cetlings except: Tenant's mventory and imde fixiures shall
become tlie property of Landlord at the time of installation and shall remain Gponand be surrendered with the
Lensed Premises and shall be and become.the property.of Landiord ahsolutely uponinstallation. During the Lease

Ferm. Tenant shall not remove or damage the above deseribed Tenant's Waork and fixtures without the written



cunsent of Landlord. Landlord shall have 14 days from the receipt of a written request 1o make alierations and
additions to the prenises to respond 1o Tenant's request.

ARTICLE X1l
INSURANCE

1:ffective as of the Lease Commencement Rate and continuing throughoui the Lease Term, and any
extensions thereofl, Tenani shall pay to Landlord its pro rata share of estimuiedl insurance premiums for an "all risk"
msuranee policy, with an endorsement insuring agdinst loss of both Mjinimm,n Rent (in¢luding Extendetl Period of
Recovery, if applicable) which Lindlord shall abtain, insuring the buildings and improvemerits of the Shopping
Center for 100% of their replacemient value, and premiwms for any; other policy of insuranee which Landlord ar
Landlord's martgagee for the Shopping Cenier requires o be kepf in force. 'i'cn:m’t's pro rate share shall be based
upon aciual insurance premiums for the prior 1 2-month period, it any, or if nane, bascd upan Landlord's cstimaic
thercofl, and shall be equil to the number of square {eet in the Leased Premises divided by the number of squarc fect
included in buildings built and dwned by Landlord in the Shopping Center, \ylljgil l)uiwldings are covered by such
insurance. imes the amouwiit.of suid premiums paid by Landiord Tarthe Shopping Center, Tenant's pro-raia share
shall be payable; at Landlord’s option, éither: (1) anctiwelfih (1/12) of Tenant's pro rata share paid monthly through
the Lease Termy;, or (i) Tenant's pro rata share piiid annually, in advanee, o each anniversary-of'the Leased
Commencement Dale, '

Fenant shall, in addition, i its sole cost and cxpensé, nidintain 1he fullowing insuinnice orpay the
foltowing premiums with respeci tothe Leasced Premises: (@) fire andhextendid dverage tisusince insuing all
alterations and additions made by Tenani io fhe Leased Prenmises and all of its fixtures;anveitary, furnitresand
cquipwient for the Tull replacement. vatue thereof with ihe broadest possible coverage ("all risk™) oiv a 100% co-
insuranée lorm msuring uggxi'usl all visks of direct physical loss and excluding only sach unusual perils as nuclear
attack, carth movemeni, fload and war, (b) public-liability, badily inj ury und property dnmage comprehensive
insurance coverage insuring againsi claims of any and all personalinjury, death-or damage océurring in or about the
Leased Premises or Uie sidewalks adjacent thereto, with coibingd single limit coverngé ofnat Iéss than
$1.000,000. (c) plate glass insurance sufficient to discharge Tehant's obligitions as above:provided anid (d) in the
event liquor is sold on the Leased premises in any fufm, Liguor Legal Liability insurance. Landlord or Landlord's
morlgages may reasonably require inereases in the above-deseribed covermge from time o time, in which event
Tenant shall obtain the same and pay the costs théreafl,

*ach such insurinee policy shall be issucd by-aninsurance company of recognized standing, authorized to
do business in the state of Colorada and with an AN, Best rating.of “A" or betier, The policies required in the
above paragraph shall name Landlord and Tenint as partics, insured=logs payces, and where applicable, be payable
to Landlord and Tenant as their inicrests may appear. Frequired by Landlord, such policies shiall dlso confuin u loss
payuble endorsement in fivor of the holder ol any fifst- mortgage on the Broperty ok portion thereof. All such
palicies shall provide that no cancellation or termination thiereof ar any maierial modification thereof shill be
cffective except on 60 days prior written notice 1o Landlord, and, il applicable, said mortgagee: Certificates
cvidencing suel insurance shall be delivered Lo Landlord upon the Lease Commenecmen Date and cach
anniversary thereof.

Without Landlord's prior written consent, Tenant shall not eurry any stock of goois, store any hazardous
materials or do anything in or about the Leased Premisés which wiuld i any way tend {o increase insuranee rates
or nvalidate any policy on the Leased Premises or the Building in which the samce are loeated or enrricd on
Landlord's operation of the Building. .1 Landlord shall ¢onseni to such use, Teniant agrees 10 pay'as additional rent
any increase 1in premiums for insurance against loss by standard fire-and extended coverage resulting from the
business carried on in the Leased Premises by Tenant, 1T Tenant instiills any eléctrical équipment that overloads the
pawer lines to the Building, ‘Tenant shall at its own expeise make whatevér changes arcncéessary (o comply with
the requircments of insuranee underwriters and insurance riting burcaus dnd governmentul authorities having
junsdiction



The ebligations-of Teount, as contained.in 1His Article, shall inure dircetly 10 Landlord's Tirst mongagee
and shall not be invalidated by any act, neglector default 6f Landiord, nor by any {oreclosuie or other similar
praceeding, nor by any change in title or ownership of the Leased Premises

ARTICLE X1V
MUTUAL WAIVER OF SUBRQGATION

Landtord and Tenant hereby grant to each other, on behalf of any msurer providing Tire and extended
caverage 1o either of them covermg the | cased Premises or unprovements thereon or contenis thereof, a waiver ol
any vight‘ol subrogation any such insurcr of one party may acquire against the other or us u;_,umql the Landiord or
Tenantby virlue of payments ol any loss under such insurance. Such a waiver shall be cflu.uvc s0 lang as the
Landlard sind Tenant are empowerad to grant sueh waiver under the terms of their respective insurance policy or
policies and such waiver shall stand mutually terminated as of the duie cither Landlord ar Tenant gives notice to the
other that the power (o grant such waiver has been so terminated,

,  ARTICLE XV
DESTRUCTION OF OR DAMAGE TOLEASED PREMISES

In case the Leased Premises or the -Building in which the Leased Premises-aresitunted shall be partially or
totatly destroyed by fire or othér peril insurible undér standaid, fire and extended coverage:insumnce so as1o
become partially or fotally unténantable; the sime shall e tcp.nn.d as speedily as possible ut he expense of

Landlord, 10 the extent of insuiance proceeds avarilable; unless l..mdloﬁl shall dcct noi to rebwld as. hercinafior
pravided; or., if the remainder of tlie Lease Témivis lesg/than 24 monihs, LJndImd sh.lll not be required iorébuld if
Penant fails to exercise (within 13 days Tollowing notice from Landlord of demand. 1 dorsw) ihe next uption, il any,
10 extend the Lease Term which niay be availabie,-and il no such option is available,. Landlord may terminate this
Lcase upon the date of the damage of desiriction. Rent and CAM charges abate duung Tepairs.

in case the Leased Plunm‘: arthe Building in which the Leased Premisds aie situated shall be destroyed
or so damaged by 1ire or other pull msumlnlc unider standard fire and exiended coverage insurance s 1o render
more than 33% of the Leased Premises or 33% of the suid Building-umenantable, Landidrd-may, at its tleetion to
be cxercised by notice given to Tenant not more than 30 days: aficr the oceufiente: ofthie damage; ierminate, this
Lease, but 1f Landlord shall not so clect, Landlord shall, as promptly as niay.be réasonablg, repair, rebuild or restore
any such daimage sulfered inthe Leased Premises as in this Aiticle provided: howeyvér; Landlord's abligation shail
be limited 10 Festore ihe Leased Memisesto their original conditionas:oFthé diie they are declarcd ready for
occupiney, but only to (he extent allowed byavailable insurance proceeds. Reit and GAM charges abate
praportionately during repairs,

In casc of casualty to the Leased Premisés resulting in dumiage or destrugiion which casualty is not msured
against, Landlord shall he under no obligationto restore, replace, or rebuild the Leased Premises, and this 1ease
shall be deemed terminated on the 30th diy alier suéh casualty and: al no-further force and effect as of the date of
such casually, unless. Landlord clects to réstore, rcp.m. replace and rebuild ihe Leascd Pmm:xcs and so notifies
Tenani in writing within 30 days after such casuirliy; in' that event, this Lease shall continne in full force and offect
duriny the pcnud of'such restoration, rqmumg, rs,pl.\cm-- or |chu||dmg, Furthermore, if Landlord so clects to
restore, repair, uplnu or rebuild the premises, Lindlord shall proceed wnh lcumn.ablc_ diligence o do so and place
the Leased Premises in subsiantially the same condition as of the date they are declared ready for oceupancy. Rent
and carn charges abate proporiionately-during repairs:

Tenant shall in the évent of any such damage or desiruction; unless the Least shall be terminated as
provided in this Article. farthwith replace or I'ullv repair all exterior sighs. lrade fixtures, equipriient, display cases
and other installations origimally installed by Tenant. Landlord shall have no interesi i 1l firoceeds of any
insurance carricd by Tenant, and Tenant shall have oo interest in the proceeds of any insurande carricd by Landlord.
Tenant's Minimum Rent shall abate in that same propartion.as the.nuinber of square feer rendered uriignantable
bears to the tolal number of square feet inthe Leased Preniises; Tenint agrees during ainy period of reconstruction,



restoration or repair of the Leased Prenmses and/or of the Building to continue the aperation of its business in the
Leased Prenvses to the extent reasonably pracucable from the siandpomt of good business.

ARTICLE XV
EMINENT DOMAIN

IFthe whole of thetleascd Prenuses shiall be acquirgd or condemned by eminent domain for any public or
quasi-public use or purpase, then the Lease Teri shill cease and.terminate as of the.date of tifle vesting in such
procecding; all rent shall be paid up to thar datg, dnd Tendni shall have no claim against Landlord for the value of
any uniexpired Lease Term.,

Ha part of the Leased Premises shall be acquired or condemned by emiment dommin for any pubhc or
quast- puljli'c use or purpose, dndin thecvent that sugh partidl taking shall be so extensive (that Tenant is unable to
operate imthe remainder siibstantially the busingss being conducied on the Leased Prerises unmedately pror 1o
such taking, then from the day of such taking and for 4 period of ten duys thereatler, Tenanl shall have the right to
either immediately terminate this Lease and declare the snme:null and vord by giving iatice thercol within said
period o Landlord or, alienatively, to continue in the possession of the ((.m.nnd(:l of the Leased Premises under the
termy hereinprovided, except that the Minimum R,Lnl angl C/\.M chiarges shall be veduced in such just proportion as
the nmature, vilue and extent of the part $o aken beais to the whole of the Leased Preinises.

In the event, that Tenant shall lerminate ihis Lease-as-provided hereinabove, such termination shall be as
of the date of Tenand's writien notice (but rent: shall e due unfil Ténont's surrender oflhc Lensed Prcmuczu) and
Tenant shall have né claim ug.nnst landlord for the value of the unexpired Lease Term, or for damages of any kind

tn the event of o padtial taking swhich-is not exénsive enodugh to render ihe Leased Premises unsuituble for
the business of Ténini; then Ladlord shill proiptly restore thic Leased Premisés fo v candiiion comparible to its
condition at the time of suchdaking. less theé portion lost in the taking. and this Léuse shull confitiue in full foree und
elfeerexcept that the Minimim Rent and CAM charges shiall Be reduced in the mainer provided herdinabove,

As regards any-obligations of Landlord deseribed in this. Article. in no event shall Landlord be required to
spend an amount in cxcess of the amount available to Landlord from the award for any pari of ihe’ lcased Rromises
or parking arca taken.

In the event ol any condemnanon artaking as aforésaid, whether i whale or in paet, Tenant shall.not be
entitled to an any part of tie.award paid for such condemnation, and Landlord shall receive the Tull amiount of sueh
award; Tenant hereby expressty, wiiving any right or €laiti to.any part thereof, including bl not limited to, all
damirges as compeisation for' dininution in value o' thic Iéaséhald, reversion, and fee, Althiough all danmages in the
event of any condemnatioi or taking belang to Landlord, Tenant shall have the right to clainy and recoverdrom the
candeinning authority, but not from Lanidlord, such compcnsation s may be scpaiitély awifded or récoverible by
Fehant in Tenani's own fglit on account 6finy and all damage 10 Tenant's business by reuson of condémnition and
for or onaccount of any edsi o loss which Tenant:mighitsineur in temoving Tenant's micrchandise, furiiture,
fixtures, leaschold improvement and cquipmerit,

ARTICLE XV
INDEMNIFICATION

Except as concerns losses paid by insurance for which Landlord has waived ihe right of subrogation, during
the term ol this Lease ihe Tenant shall indenwiily wnd sive Lindlord harmless fron any liability for datages 1o any
person or any property in orupon the Leased Premises, ineluding the personal propcrty o Tenant and its employecs,
agents, servants, custoniers or ather mviice§; and funher fron any loss, cost, damage of éxpenie (ineluiling
reasaiable ativmeys' fees) arising out"ol any acéident or other océurrdnice duc direetly or indirectly to the negligence
of Tenant, its employees, agents, scrvants, cusiomers or other invitecs.

Except as concerns losses paid by insurance.for which Tenant has waived the right of subrogation,
Landlord shall indemmiy and save Tenant. hacmiless from any . Imblhly for cldnw-c‘: (including reasonable attorneys’
fees) arising out of the nggligence of Landlord, However, Landloid shall not be responsible to Tenant, nor required
to save Tenani In'nnn|c~.s from anyloss or damage which may be oaccagioned by orthrough the acts or omissions of
persons occupying portions of the Shopping Center other than the Leased Premises. and Landlord shall not he held



hible hereunder with respect 1o the repair or muintenance of any portions of the Leased Premises required o be
repaired or mamunned by Landlord as aloresmd, unless Landlord shall negleet to make such repairs or perform such
mainicnance alier due notice in wnlmg, and a reasonable opponuml) 1 carreet {he same.. In addition, and
natwithstanding any indemnity given hercunder, Tenant shall not hold or atlcipt fo hald Landiord linble for amy
|n|ury or cl.lm.mc unless Landiord is neghgent, Sither-proximate or remote, owuumg, llucnu;h o1 caused by fire.

VAICE, O any repairs or altcr ations 1o the Leased Premises or othervise; of Hable for any: injury or damage
occﬂ;.mm,d by defective wiring orbreakage or stoppage of: ‘plumbing.or sewage upon the Lieased Premises, whether
said braitkage or stoppage-results from freezing, or otherwise. All-praperty kept, stoicd or maintained-in the Leased
Premises shall be so kept, storcd ér maintmingd at the risk of Temint only;

ARTICLE XViil
ASSIGNMENT AND SUBLETTING

Tenani shall not assign, sell, pledge, moitgage, ericumber 6 in any manner ransfer this Lease or any
interest thicrein, nor sublai the Leased Premises or any part or pans ihertaf, nor permitoécupuncy by anyoinc with,
through or under it, nor allow. the-sale or transferofany of its capital stock (in the éasé of a. coiporation) or
partnership inlerests (in tic cise ol & partnerShip) 1o the edient that Fenant losés vaiing control of ihe entity exising
upon execution of this Lease, nor transfer all or substamially all of Tenani's assets, excepl inventory, withdui the
prior written consent of Landlard, which shall noi bennreasonably withhéld. Landlord and Tenaii licreby
acknowl&dye thit this prévision reginrding assiginmient and subleting and Landigid's diserétion thereaf has heen
fully andl fieely acgotiated. Tenant shall pay 1o Laiidlord a Tee of $500 w compensite:Landlord for the time and
expénise 0 revicwing any request and documentition régarding assignment or subsleiting: Landlérd shall have 30
days from the daie of receipt of the writlen request oF Tendnt in which io deterniine whellici or not Landlord's
consent shall e granted which conserit shall not be tnréasonably withheld. Landlord shall haye no lisibility of any
kind Tor nof consenting to-an assignment or subletiing.

[n addition 10 any.other reasons, Landlord may withhold its consentto any-such.assignment, letting or
subletting, if such assignment, letting or subletiing wouldresult in the assignment, leasing or subles lSk,_Of.

(a) Any portion of the Leased Premises toainy subtenant: or
(b} Less than the entire Leased Preimises 1o any sublenant; or
(¢} The'Leased Premses lora term of {ess than three years; or

(d) The Eeased Premises (o any party, business, or lessée who proposes 1o conduct a buginess theréin which
15 not 1 conformiance with the uié of the Lased Prentiges, pursuait to Afticle XE ar

(L) Ihe Leased Premises to any party, business, or lessee who is then a fegsee of the Shopping Center i
Landlord has.or will have during the ensuing six monihs, suitable space for rent in the Shopping Center: or

(f) The Leased Premiises bad o réntal mte Jes§ than the currem prevailing market miic for comipaibilé
prenuises in the Shapping Centeryor

(g) The Leased Prenmses to a party whose financial condition and credit rating is not cqual @ or better than
that of Tenant (as determined in Landlord's sole discretiony, o1

th) The Leased Prenuses to o party whose.business is of a charwcter which does not, in Landlord's opinion.
comport with the character of the'Shopping Center.

Any-sublease of the Leased 'remises exceuted by Tenant shall incorparate this Lease (the "Underlying
lease) m its-citirety and be subject 0 its terms, Consent by Landlord 10 one or.maresassignments of this Lease of
to onc or more sublettings of the Leased Premises. shall hot operate as a waiver of Lundlord’s rghts under this
Article as o any guaranior of Tenant of any of its obligations under this Ledse, nor bé construed-or taken as o
waiver of any of Landlord’s rights or remedies under this Lease

No inferest in s Lease shall pass o any trusice orreceiver in bankrupicy, 1o.any estate of Tenant, 10 any
assignee of Tenant for the benedit of ereditors. or to any other party hy operstion ot law or otherwise without



Landlord's consent.

Landlord shall receive a)l fncreases in Minimum Rems, paid by an assignee or sublessee. Tenam shall not
share 1o any exient in such rents,

CARTICLE NIX
LANDLORD'S SALE

I the event of any sile of the Leused Premises, or real property of which the Leased Premises are a pan,
by Landlord including sales by forcclosure or a deed in licu thereof, Landlord shall be, and i, entirely frecd and
relieved of all lidbility under any and .l” of ifs coyenants and obligations contained mn or derived ﬁom this Leuse
arising out:of any act or omission oceurring, after the consummation of sale or lease; and the purch.nscn or fessee
shall, during the periad of its ownership or Jease ierm, be deemed without any further agreement henwveen the
pariics (o have assumed and agreed to carry out any and all of the covenuants and obligations of Landlord under this
Lease. All subscquent purchasers or lessorssshall similirly be frced and relicved of all liability hereunder
subsegueni e the date of such sale or lease hy-them. 1 the event ol any such sale or lease, Tenant agrees-to attorn
1o and become Tenant of Landlord's successor-in-interest. '

ARTICLE XX
DEFAULT

This Lease ts made on the-conditinm also that, it any one or more of the (ollowing cvents (herein referved
to as an "Event of Detaul”) shall happen;

(1} Tenant shall defauli in-the timely: payment of the Minimum Rent,-or any otliei amouiits payable
hereunder; and such default shall continue for thrée days following the receipt 6F wiitien notice from Landlord: or

(b) Tenant shall neglect or il to perform or observe any of the other Lovcn.mxm heroin contained on
Iehant's part ta e performéd or ghiserved, and Tenant shall fail to'remedy the sume within 13 (l.nyq alter tenant
receives wiritten nofice from L.mdlurd spegitying sucll negleet or failure (or \\'nhm such period,if any, as may be
reasonably requiired to cure such defanli, if it is of such-nature that it cannol be cured. wnhm said 15-day period,
provided that Temnt shall have cmnmumul 10 effect such cure and shall proceed with due (hllncncc io camplete
such cured; or

(<) Tenant shall (7) be adjudica ated a bankrupt orinsolvent. or (i) file or threaten o file-a petition in
bunkraptey or for reorgamization or for the adoption of an grrangement under ihc B'mkrup(cy

Act (s now arin the futaic amendéd), or (ii1) make an aw;,nmcnl of its: property for the benefit ofits.creditors: .
Ne consént to assignment or sublciting shall-bie granted o Tenant 1§ lhcn in default underthis Lease.

(d) Tenant shall vacate or abandon the Leased Premises: then in any onc or miore ofsuch evenis Landlord
shall have the right, at its, clcchon pro\nlcd Landlord has given prior wrilten notice 1o Tenant then or at any time
thercafier and while such Evewt of Default sh.lll conhinug, either;

(1) To give Tenant written motice of Landlord's intention 1o terminate this Lease on the date o such
given notice or any later dure specificd therein, and 6n such specified date Tenant's right to
possession ol the Leased Premiscs Shall cease and this Lease shall thereupon be terminated; or

{2) Without further notice, to re-enier and take possession of the Leased Premises, or any part thereof,
and repossess Lhe same as of 1 andlord’s: former estaie, and expe) Tenant and those claiming through
or uadee Tenam, and remove the clfocis ol'cnhu' or hoth (forcibly, if necessary) withouf being
deemed bl.lllly of any manner of trespass and. without prejudice to any remedies for arrears of rent or
puccdmk, breach of covenants. Should Landlord eleet to re-enter as provided in this section (2). or
should Landlord take possession pursuant to legul proceedings or any notice provided for by law,
Landlord may, rom time to time, without teriminating this Lease, relet the Leased Premiscs, or any
patrt thereol, on behalf of Tenant I«)r such icrm or terms. and at such rens or renis, and upon such other



terms and condiions as Landlord may deem advisable (which may include concessions and froe rent)
with the night to make alierations and repairs 1o the Leased Premises, No such re-entry-or taking of
possessionof the 1 cased Preimises by Landlord shall be construed-as an cleetion on Landlord's pari to
terminate this Leasc,unless a-written nofice oflcnmm wion, specifically stating Landlard's inteation to
lerminaite, |J(.«.{:l\'ul io Tenant.

I the-event Landlord dacs nat@lect to termiinatelthis Lease, but on the corlrary, elects to inke
possession; thion such repossession shall not relieve Tenuni of Il\l)')llgﬂllon\ and Imbllny lllldr..l‘lhlb Lease, all of
whiéh shill survive.suelh repossession. In ific cvent of snch repossession, Tenarit shall pay to. Landiord ags rent

(o) The Mintmnnr Risny imil other sung as-hereinhefare provided, wWhichwoild be payable
hereunder if such repossession had nor occurred: l Uss,

(b) The net proceeds, if any, of any reletting, orthe value of Landlord's use, if Fany, ofihe Leased
Premises after xlulmhng all of I,unrlloul' S reg isonablc expenses in connection with sucl reletting, including, but
without limitation,-all repossession costs, brokerage commissions, legal expenscs, atioineys' feos, expenses of
employees, necessary alicration costs lmd expenses.of preparation for such releuing,

Tenant shall pay such rent to Landlord on the days on which the Minimum Rent would have been
payable hercundeér it possession had not been retaken,-and Lapdlord shall be entitled to receive the same from
tenant on cich &uch day. IF Landlord shall bé requirgd to conimence any aéiion or proceéiding 1o collcet the
loregoing umounis, or to enforce any ollitr abligation 67T Eiant dndor-this Lense; Landlord shall be entiiled to a
reimbursenieni of all costs-and expenses incurréd in said mantér, including re asonable altomeys' fees,

Afier repossession of the Leased P ‘Cmiscs, “.mdloud may procure the appointment’ol 4 receiver 1o take
possession.and colleat renis and profits ofi he I)umnch 0{' Tennt, unid, li‘ncccssary to colleet thie reiits sind profits,
The receiver may carry on the business of* Iumn( and; mkc possession of the personal property used in the
business of Tenant, including inventory, ll.ulu:\ulws, dnd furmshmgs. unil usuhcmmlhc business without
compensating Tenant, except for sums Fawfully duc 1o Fenant, I’rocccdmgs for appointment of a réceiver by
Landlard, or the-appottment of o receiver and the conduct: of the business of“Tenant: by the receiver; shall not
terminale and forfeit this Lease, unless mdlmd has given writien notice of lcnmn alion 10 Tenant as provided
herein,

X

IF, however, this Lease is terininatcd hy Landlord, by reason ol any default by: Tenant, of termiinated by u
cour o lawlul Junschumn Landlord shall be-ctititled w:fééover as damiagls rom Ténint the exess; il any, of
the Mininum Rent reserved in this Lease fof the balance of the Lease Teitn gver the ihei reasonabile rental vilue
of the Leased P'remises forthe same period, plasall of Landlord's costs of icletting the Lidaged Premiises
including, but nol limited o, repair; allcration snd prepuration of said Leascd Préniisés (6r relctting, find any
brokerage commission paid or duc 1o,.any agefit ‘of Laniclord; which amouiits:shill be immediiitely due and
payable by Tenant w Landlord. Inaddition, Landlord-shiall also recover from Fenant any reni exemption, free rent
or éxcused rent whiéh Lanillord may have. grantet! to Tenanl:as an inducemeni to Tenant's éxcctition hercof, it
being understoad that Landlord's granfing of such a renl. cancession is in consideration of Tenani's compliance
with the ferms and provisions herddl, 11 s agreed that the then "reasonable fetal valug” shall be (s aiour of
rent whieh Landlord imay then reasonably obtaii as ienl: for ibe remamning bitlince:of the Léase Teri (including
concessiois and free reiit, ifneedssary). Indddition, ull costs incurred in conngérion wiih ¢ollecting such sum,
including reasonable. ulonwy;' fees afid costs, shall be.récovernble by Landlord from Ténant. An_y such. domages
p.\ynhlc to Landlord pursuant io this-Paragraph-$hall bé payable, at Landlord's aption, in a lurnp surii as aforesaid.
-equal monthly-installments througliout the remainder of thié Lease Terin, oF at the end of the Liciise ‘I'erm (in
which evenithe "reasonable rental valué” shall metin thedcufal rental reccived by Landlord). IT35uch sum is
collected before the'end of the Lease Term, Landloid shall he fiable to Tenant faiany-exéess amounis received by
Lanidlord.

Inthe event that Landlord commences summuary proceedings in-ibe nature of o Torcible eniry and defamer
or inlawiul detention for non- piyment of Mmlmum Rem, additional rent, or f'or'lcn.ml.s Idlluw to per form its
other obligations hereunder, Tenant agrees not 1o file a counterclaim (cv"pl 10 the extent such counterclaimiis
"compulsory,” or if failing to file the counterclaim may resalt in its waiver) against Landlord in ihe summary
proceedings. noe to consolidate claimsagainst Lanilord in said proceedings; howL ver, Tenant docsn't waive iis



right hercunder to bring any later action against Landlord fon damages.. The commencement of such proceedings
(including but not hinnted 1o the delivery of notice and process ll_l(;l‘(,'_:(]:‘ﬂ regardless of whether such proceedings.are
actually commenced, shall nor-be-deemed (6 l’cnnjn:up;l[}i’s Lease, 1 Teran should contestsuch Suminary
proceedings; it shall post a bond in favor of Landlord for the smnpunt of rent due and for fitnre damages upon
terminaiion of this Lense. Landiord and Tenant hereby waive theirrespective tights o teial by juiy in the cvent of
any procéedings. ‘

Notwithstanding anything contained imihis Izcase or in the Colorudo stuhutes-to-the-contrary, Teiani herehy
warves any and all rights it ray have 1o cure any Event o Delault maorethantwice in any cilentlar dar,

In the event ol the occurrence of an " Event of Detault," Téiant shall immediaiely forfeivihe benefit of any
“fice rent” periods and/or any unamortized portion of Landlord's tenatit finish costs, whether or not acerued ai the
time of said default. Mintmum Rent forihe forfeited period and any unimartized portion of Landlord's tenant finish
costs shall be due on the first of the month following such default,

ARTICLE XXI
OFTION TO EXTEND

Subject to the provisions of Article XIN, and upon condition that Tenant (a) is nof in _dcﬁ;ull:.;n the time of
the exercise of any option and () has, during the previous Lease Term and any priar option.periods, Tulfilled all of
Femant's abligations complerely and in a timely ninier, Landlord granis o Tenuni two separate options-o.¢xtend
the Lease Term for two separate adilitional five (3) year perioids with the minimum rent to be determined by
mereasing the lease mte in place-ar ihe ¢nd of the leiise ferm to ihe then previling “market mies’ to.be negotiated
between Tenan and Landloid 210 days prior rodhe expiration of the procecding 1.cuise termfor any option period, I
Landlord and Tenant are not able 10 agreeon the market rte then both partics will splil the costof hiring a third
party expert consultant to determine:the faii- macket rate for the Option Peribd,

IF Tenant electsto exercise its option hereunder, it shall do so by giving Landlord wrilten nofice of such
clection at least six months before the beginning of the additional period Tor which the Lease Term is to be
extended by flie éxercise of such option. 17 Tenani. gives such notice, the Lease Ternn shill be duomaiically
estended for the.additional perioil of yeurs covered by the option so exercised withoul. execulion of any exicension
or rencwal dease, The failure of Tenant io.exercise its option for the first additional period shall conclusively waive
its option 1of subsequent additional périods, il any. )

ARTICLE XX
LATERENT PAYMENT

Any payment of Minmmum Rent, additional rent or any obligation hereol which may be satisficd by ihe
payment of money...shull bear inicregt ar the e of 129 per aonum:from the dae dueuntil paid. Tenani
acknowledges ihat fate payments by Tenant to Landlard of such rent and other charges il cause Laddlord 1o incur
costs not contemplated by this Lease, the exact amount of such costs-héing extreiniely difficuli and injpracticable to
fix. Such costs include, without limitation, processing and accounting charges, and late Eharges thar may be
imposed on Landlord by the terms ol any encumbrance and notes séeurid by any encumbrante covering the Leased
Premises. Therefore, ifany-installment of rent due ffom Temant is npt réccived by Landlord by the 5™ of cvery
month, Tenant shall pay to Landlord an additional sum of $100 or 5% ofthe minimuiicrent amount, whichever is
preater. as o laic dhurgf.-. The parties agree thie this Iu_lp charge represents 4 fair and reasonablé estimaic of ihe costs
that Landlord will incur by reason of late payment by Tenant. Any aceeptance of uny late chargé shill nof ¢constiinte
a waiver of Tenant's defaull with respect to the overdue amount, or px'cvcm::lmnd‘lgnl from exereising any of the
other rights and remedics avalable 10 Landlord, Additionally, Tenant ghall pay'a $25 chiirge for any éhcks writien
1o Landlord which nre returned due to tusafficient funds.

ARTICLE XX
NON-DISTURBANGE AND SUBORDINATION

Fhis Lease shall be subject and subordinate.to: (a) any reciprocal casement agreements ar any other
casements and (h) the lien ofany first mongage or other mortgage in favor of the beneliciary 6f said first morigage.
which Landford may now or hereafier place upon the Leased Premises and the Shopping Center, and 1o a1l terms,



conditions and provisions thereof, ta all advances made, and 1o any renewals, extenstons, modhlications or
replacements thereof” Provided however, that 11 this Leasc s in full force and effect. the right of possession of
Tendnt 1o ihe Leased Premises and Tenant's nghic arising out 6l (his Lease shall not be aficcted or disturbed by the
morigagee in the exercise of any of its. rwlna uidet the mortgagé or the note sccured thereby, nor shall Tenant be
named as o party defendant 1o any foréclosure Gf the Jien- ol‘mc‘rlgngc. nor in any other way be deprived ol s rights
under this Lease. In the event thatthe. mortgagee $hall.agree to the sale of the Leased Premises pursuant io the
exercise ofany rights and remedies.under the moutg;mc orothérwise, such sale shall be made subject to this Lease
and ihe rights fTenant hercunder: Tennat agiéss.toattornio-tlic Landlord. and the Lease shall continue in full
foree and cffeci as a direet lease berween Tenait dnd mbrtgagee o such other person, upon all the terms, covenanls
and agreemens set forth 1 this Ledise. Tenant shall; without furthér negotiation, exceute or effectuate said
subordination, sile, forcelosure, and gitotnient; should Tenaht il 1o exceute same. Tenant hereby appoints
Landlord o3 its altorney-in-faet to execuie such documents in morigagee of defaulis by Landlord hereunder, to
make rental payments 1o the mortgages. upon propér notice, and 10.allow the morigagee a reasonable time to cure
defaults hercundar, if Landlord has not done so.

ARTICLE XXIV
N()HC'I.~

All ndtices 1o be given 16 the ather pirty shall be in writing, Notices shall be either persanally delivered to
the recipieni with a feceipt §igned by the I‘CCI])ILIH or the recipient's agent, sent via certifiecd mail return receipt
réquested, sént by same day or overnight courier with redeipt by the recipient or recipient’s agenl, or, to the extent
that éach party has a facsimile nigcliine or conpiter, by faesimile-ar electronic mail transmission if the sending fax
machine or computer provides confirmation of suceessful transmigsion. The addresses, fax numbers and email
addressesifor cach Party aréas set-forth below:

Tenant: Cheiry Mills Sushi Go.. LLC
1400 East Hampden Avenue, Suite 110
Ghery Hills Village, CO 80113
Curreni-email dddress:

Landlord: Centre 3 LLC )
¢fo Ceiire Point Propertics, L1L.C
789 Sherinan Street, Suite 430
Denver, CO 80202
Curremt Niimbier: 303-297-3137
Current cmail dddress: imanjonfrepointpropertics com

Notice shall be deemed given in cich case as follows: (i) upon personal delivery or same. d'ny'counu
service 1o the recipient: (i) Upon the carlicr of the daie of receipt shown on the. cerfificd mail return.or three
business days afier deposit in the United States Mail 1f delivery is by certified il proy ided that a smmpcd receipt
of deposit is obtained (rgm the United States Postal Service: (m) on the next ln;smuss day afier depositaith an
overnight courier service for delivery as reflected on the delivery service receipt; or (iv) anthe daie shown on the
clectronic mail transmission confirmation or computer repost. Either Party may change s address’ for receiving
notice by giving writien fistice fo the other Party according to the procedures nated above.

ARTICLEXXV
DEPOSIT

Cnmurr-nll) wiili the exceution ol this Lease, Tenant has deposited iith Landlord, and will keep on
deposit at all fimes during (he Lease Term, the sum of Thrge Thousand Seven-Flundred anding/100 Dollars
($3,700.00), the reccipt of which is hereby sicknowledicl. as sccurity for the paymient by Tenant ol the renls
herein agréed to be paidiand for the fGithful performanice ol'all other terms, conditions and covenants hereof, I, ai
any time duriing the Leage Term, Tenant:¢hall be in défault in the performunce of any provision of this Lease,
Landlord shall have ihe right to use snid.deposit. or o much thereol as necessary, in paymeni of any rent in defoul
as aforesaid, i reimbursement of any expéuses incurred by Landlord and in paymentof any damages meurred by
Landlosd by réason of Tenant's default, or at the aption of Landlord, the same may be retained by Landlord. In
such event, Tenant shall, within five (3) husiness days of” Fenant's receipt of writicn demand of Landlord,



forthwath remit 1o Landlord a sufficient amount of cash 1o restare said deposit 10 1tg ongimal amount. o the eyvent
said deposit has net been utilized as aforesaid, said deposit or as much thereof as has not been utilized for smd
pirposcs, shall be refunided to Tenant, without mterest, upon full perfarmance ofthis Lease by lumnl el wathin
fourteen (14) days afier ternunation of-this.Jense L.m(llmd,sh.nll have the nghl 10.commingle said deposit with
other funds of Landlord. Landlord may deliver the Funds dcpoxuud herein by Tenpant to the Purch'wcr ol Landlord's
interest in the Leased Premises in the event such interdst, bie sold, and, Ihcrulpon Landlord sImH be. discharged
from lurther Tuthility with respect 10 such dcposn Said deposit: sh.lll not be considered 13 Ilqmd.slul diamages, and
if elaime ol Landlord.exceed smd daposit; Tenant shall remain liable l'o_r thi balanice of such claims.

ARTICLE XXVI
MISCELLANEOUS

A. Covenant Dependency. The obligaiion ol Tenant 10 pay rent hereunder is imdependent of cach and
every other covenant, duty or obligation of Landlord herein.

3. Liens. Tenant shall not permit mechanics', materiahmen's, or other licns against the Shopping Center
in conncction with any labor, materials, equipment, oF services lmmshul or-clanmed 10 have been furnished. 1|
any such lien shall be filed againgt the Shopping Céiter, Tehant shall causc 1t to be discharged at its sole cost and

expense; provided, howvever, thitif Icmml desires 1o comcab.m) such lien, it may do $o, 50 long as the
enforcement thereof is stayed. I the-event-such-a sl'ly is abtained Tenunt shall obtain a bond in the:amount of
150% of the disputed amotmt

C. Relationship of Partics. Nothing contained herein shall be deemed or construed by the paities herclo,
nor by any third party, as creating the relulmnshlp of pnnupal and agent or a partiership or a joint venture
between the partics hereto, 11 being agreed that neither the method ofcompul.nmn af rents or any oiher provisions
set forth herein nor anysacis orlllc parties herein \h.l” be decmud io create.nny relationship between the partics
hereto other than ihe relationship of Landlord and Tenant.

). Representations. Tenmnt acknowledges-and agrecs that it has ot relied upon any statements,
representations, agreements ar wairanilics, excepl: such as arc.expresscid in this Lease.

L. Amcéndments or Modifications, No amendment or mndlﬁc.mml ol this Lease orany approvals or
permissions of Landlord required unilerthis Lease shall be valid or bm(llng, unicss reduced to writing and
excented by the pantics herelo in the same manner as the execution of this Lease.

Cirmmmatical Changes, Wherever the words " Landlord" und "Tenant™ are dsed-in this Lease, they shali
include "Landlords” and "Tenants” and shall. a‘iﬁpl\' to persans, botli men and wonien, companies, partnerships and
carporations. Wherever the words "mortgige” or mong\bc“" are’ used herein the samié shall be deemed to
include a deed of trust or trust deed, and the word “lender” shall inélude a morigagee of o morigage or a
I)cnc'ﬁcmry of o deed of trusi or trust desd. Al references (6 the Léase Term shall include angi éxiension of the
Lease Term, cxeept as otherwise provided. All referencés 1o Tenant shall include Fenant's guaraiilors, assignees
or sublessees. All reference w the singulai shall include.thé plural, and vice versa,

G. Section Headings. The section's headings are inserted hercin only lor convenience of reference and shall
in no way define, imit or degeribe the scope orintent ol any provisions ol this lcase,

H. Binding Elfect, Subject to the provisions hercol, the benefits of tlus. Leuse and ihe burdens hercunder
shall respectively inure o and be binding upon the heirs, successors. personal representatives and assigns of the
parties.

thing, lhcrc slmll bc L\cludcd ('lom l.hc LOI]J[)U( nmn pfwuh pcnod ol time any ([uld)h duc o strikes, rats, acts af
Gad, shortages of labor or any causé br causes, whether ornot similar to these enumerated. beyond the partics’
reasonable control or the reasonablé control ul'!lwirugc’nls. servants, cmployces ad any contractor engaged by
them o perform work m connection with this Lease



). Personal Property Taxes. Tenant:ghall pay before delinquency any personal property tases attyibutable 1o
the-furniture, fixtures, meréhandisé, cquipment, or other pérsanal property situated on the Leased Premises. 1T any
such personal property tixes arc levied- againsi, Laidlord or Landlord’s property,and i’ L.mdlmcl pays the same
{which Lamdlord shall have the right 100 da) or if the assessed value of Landlgrif's premises is incredsed by the
inclusioi theréin 6fa value placed on such property, i iFLandlgrd pays the taxes based o such increased
assessment-(wliich Landlord shall have theright 10 do), Tenani upon deniand shill, \\nhm 14 days:afict receiving
written notice froin Landlord, repay to Landlord ihe taxes 0 levied aygaing Lumllnrcl or the proportion of such taxes
lcsulung: from-such ineréase in-assessmient,

K. Non=Wiaiver, No waiver of a condition or covenant of this Lease by either party-hereto shall be deemed
10 imply or constitute-a further waiver by such party of'llu same or any other condition or covenant. No act or thing
done by Landlord or. Landlord's sigents during the Lease Term shill be: dcuncd an s¢eeptance or a surrender of the
leased Prémises, wnd no. 'wruemuu 1o aggept such surrenger ghall hs, v.nhrl unless.signed in writing by Landlord.
The delivery of Tenant's keys to any cmployu, ar agent nf'l,..uullmcl she all ‘not constitute u termination of this lease
unless a wrilien agreeivicnt hag béen entered into with Landlord 10'this cflcu No payment by Tenant, nor receipt
from Landlord, (\rd lesser amountChan ihe Minimum Rent harein supulu(ul shall be deemed to be other than on un
accoint, of the carlicst gtipulated rent, nor shall any cmlousumnl or siatement on any check of any letier
accompanying any check, orpayment as reot, be clcumd an aecord and satisfaction, and Lundlord shall accept such
check For paynient-without pigjudice to L.uullmd'x right 1o recover the balance of such reni ar pursuc siny: other
remedy available 1o Landtord. [T ihis lease Lu. ussigned, or il the Leased Preniises or any part ihereof™be sublet of
ocenpied by anyone other than Tenant, Landlard nuy edllect rent from the assignee, subienant’or oceupat il
apply thenet amonit collected to-ihe.rent herein ;ucuvul ‘but. no such collection shall-be deeméd-a waiver of the
covenanl hercin against, .\s:ugnmcm and sublcum;, or the. zuccp( nee ofihe assignee, sabicnant 6r occiipant as
teniint, or o iéléase of Tenamt from the complete.pesflormance hy Tenani: of the covenanis herein contained ol the
part of Tegant to bé pgérformed. .

L. Reimbursement of Attomey's Fees-and Cosis. In the event githe purty-takes Ie g il action against the
other in order 10 enforee the teims ofthis Leasc, the party in whose favorfThal judgment is entercd shall be entitled
to recover from the other party its reasonable siitorneys' fees and costs.

M, Short Form Lease and Notice to Morigagee. Landlord and Tenant agree not to place this Lease of
record, but upon the regnest of ¢ither party, agree to execute and uckm)wlc.dg,c s0 ihe sume may be recorded a-short
form léase indicating the names and respective addresses of L.mdlord and Tenani, the Leased Premiscs, the Lcase
Ferm. the dates of tie commencenient and lcnnnmuon of the chm» Term and ophions foi renewal. if any, but
omitting rent and othér tering ol this leise,. Tenant agreesio an assignment by Landlord of rems and of Landlord's
iterest in this Lease 1o o worigugee, i lhc same be made by Landlord Tenant furiher agiees that Tenant-will give
to suid mortgagee a copy of any request for per formunce byl .dndloul or notice ol'dcﬁlult by Landlord; and in the
event Landlord 4ail§0 cure such defiul Tenanr w:ll give said mortgagee a rcusunablc period \\Inch to cure the
same. Said period shall bégin with'the last day on which Landlord could cure such defiuli, before Tenant éxercises
any remedy by reason of Such defauh,

N. Changes in Provisions of Lease; Lender-tnsurer Documents. His undérstood that in order to construct
the Building on the Leased Premiscs.and to complete the improvements thereon, Landlord must obtain Tinancing
from a lender. lc.n.ml agreesido make, within five days ol Landlord’s request, aity reasonable modifications in the
terms and provisions of this Lease, if not rékiting to-amounts oFmonics 10 be. paid by Tenant or | z..mc,d Premiscs, in
order 1o comply with any re Iaon.lhk' request of such lender, afid to execute such documents as are nceessary 10
ohtam financing and insuranee. '

O. Status Staterivent of Lease, Tenantagrees, within three days of request by Landlord from time to fime, o
exceuts thtenain estofipél agreement, substantiatly in the Torm attached hereto as Exhibit C, and incorporated
hercin by this referencé, to.the extent that the fagissset [orth therein are-true.

P, Basements. Landlord shall have the fight to grant any easements on, over, under and above the 1eased
Premises for such purposes as Landlord determines, provided that such caseméms will not matérially interfere with

Tenand's business,

Q. Holding Over. Tin the event that Tehant reniaing in possession after theexpiration of this Lease, withowt



execution of a new Lease, Tenant shall be deemed ta oceupy the Leased Premises as o tenamt from month 1o month,
subject 1o all conditions, proviions.and.obligations set_forth herein insolar ag the same are applicable to a month-
to-month tenancy. except thai Miniminm Rear shiall increase to 125% ofMlnnnum Rent for the last yenr oflhc
I.case Terinor any extension theredl, In addition, Tenant shall pay any damages.and hold Landlord: harmless from
any liability incurred in conincetian with ariy laims miade by any suceceding oceupant based on delay of
POSSCSSION.

R. Time is of the Essence. Time is-of the essence hereof, and cach party shall perform its obligations and
conditions hereundei within,the time hereby required.

S. Unenforceahifity. I any élausé or provigion ol this Lease i3 illegal, invalid or unenioreeible under
present or future lnws effective during the Lease Term, then and in that eventicis thie imtention of the partics licreto
that the remainder of this Léase shall noi beaffected ihereby, and itis alsd theintention of the purties to:this Lease
that 1 licu ol cach clause or prnvnsmn o this.Lease that is illegal; invalid-or unénforcenble. thercby added asa pant
of this Lease a clause or provision as similarin terins to such llegal, fiivalidl oruncinforceable clause or provision as
may be possible and be legal, valid and cn‘lbx‘cc:nhlc.

I.. Provistons Negotiated and Independent: Altormey Disclaimer. Fachand every provision oﬁln\ Lease has
been independently, separately, aid, huly negotiated by the parties as il this Lease were drafied by boih Landlord
and Tenant. The |).ll’!lb\ therefore, Waive any statutary or common Jaw presumption which would serve to have this
document .construed in favor of, or against, cither pany.

In executing this Lease Agreement, Tenant dcknowledges aid agrees that it has noi felied on any
statements or representations ol the Landlord; his agents, empldyces or representitivies as to the chardcter; type,
lclcnllly or number of future tenanis. whe may occupy the cenrer. Tenani furthér dicknowlédgesand agrées that no
promises hive been made by Landlord ustto the characier, type, ideitity or number oftenarits who miay everitually
occupy the center.

U. Rights and Remedies. The remédics of Laindlgrd shiall be cumulative, and not one ol'lhun shall be
construed-us.exclusive of the other; or dny remedy prov:tlul by faw or cquity, The rug,hl: .md luncdu.s plovulul
hercunder shall survive the wemination of this Lease.

V. Corporaic Authority. Teuant represents and warrants that it has full corporfate power. and authority to
enter into this Liease Agreement and has' taken all-corporate acticn necessary-1o-carry oint the triingaction )
omncmphtcrl hereby, so that w hen w«uutcd this Lease Agicement consiitutesn valid.nid binding obligation
ehforceable inaccordance with its terms: Teiant shall prmfulc Landiord its corporate réstilution authorizing
exceation ofthe lease at the time of said execuiion aml said resolufion shall e incorporated hércin as Exhibit .

W. Financial Staréments, Tenani and any guariiitors of Tenant's-obligatious hereunder shall provide their
most recenl financial statement(s) including slatcinents of income and expense ¢ and statements of net worth prior to
or al the time of excatition of this lease docunient, Landiord may rcquv" gnid statements when any option period,
lcase extension, or modification is réquested by Tenaii, orilandlord is lcl'n.mun;: or selling the Shopping Center,
but not more often than annually., Said statements $hall be verified as being true and correci.

Landlord's obligations hereunder are contingent upon Landlord's approval of said tinancial statements.

X, l,,lmu.llmn of Landlord Liability. In no cvent shall Landiord.be hable 10 Tenant for any failure af any
other tenamt inthe Shopping Center 1o opumlc its business. Notwithstanding anythitig 10 the tontrary provided 1n
this Lease, it is'specifically understood aiid -agreed, $uch.dgreement licifig prinry congideration for the exccution of
this Lease by Landlord, that there shilll be dbsolutely no. pt.rson.ll Ibility on ihepart of the Landlord, or any owners
of an interest in Landlord’s hiisiness, theirsuceessors, ussigiis; legally appomtuI rcpnq;nt.mv-: O any mortgagee i
possession (for the purposcs of this pargraplh: éolleetively félerréd-to dis "Landlord™) with respect to any of the
terms,.covenants and conditions of this Lease, and tiat Tenanisshall 100k solely-to the equity of Landlord in the
Shnppmu Center ol which the Leased Prginises are pait forihe sitisfiction of each dnd cvery remedy of Tenant in
the event of any hreach by Landlérd of any of ihe termis, ‘coveidnts,ind condilions of this Leasc to be ;mrl'ommd by
Landlord, such exculpation of liability to be absolute and without any exception whatsoever.

Y. lnterpretation and Venue. The terms of this Lease shall be interpreted according to'the laws of the State



ol Colorado. Tenant: consents 10 the enforcement by Luandlord of Tenant's obligations hercunder in the District
Court m and for the City and County of Denver, Colorado.



AA. Exhibits and Agenda. The following Exhibus and Addenda-attached 1o this Lease are incorporated
herein and made a part hercof by this refererice:

Lixhibits:

A Waork Leiter

13. Sign Critcfia

C Tenanit BEsioppel and:Status Statement of Lease
D. Mininum Rent Paynmical Schedule

I Guarantor Agl"cémi‘"nl

I Rules and Regulitions

BE. Tenant Representation. in the event Tenant is an eniity, the: gwners of such entity herehy covemunt
that it is duly authorized by the entity to exeewté this Leasc, that the entity s duly arganized under the laws of its

state ol orgaiization and that the enfity has the Tull right and authority to enter into this Lease Tor ihe full term
hereof,

fu the event that any Exhibits or Addendum mentioned in this Lease are not atached hereto, the intention
1o omit them shall be conclusively présunmied and their absence shall not v itinte this Leasc.

ce. Tenant's Estoppel Statement. Tenant shall, at.any time and (Fom time 10 time, upou not. less than
seven (7) days prior writien notice from Landlord. gxeeute, acknowledge and deliver to L;\mllloqd !
statement inwriting (i) cerdifying that this Lease is unmbdified and in full foree and effect (or, if modificd,
stating the nature o the modification and ceitifying hat ihis Lease as so wodificd is in full Torce and
elfeet). and the dateto which the rental und othércharges are paid in advange, if any; (i) acknowledging
thiat there is noi, 1o Tenant's knewledge, any uncurcd deliulis on the pant 6f the Landlord hercunder, or
specilying such defaults if any ave-claimed; and (3ii) seliing forth'the date of goninencement of rents and
eapiration of the term hereofl Any such statement may’ bé relicd upon by thé prospective purchascr or
encumbrancer of the Lease Premises.

DD, CONFIDENTIALLITY I'énant hereby agrecs 1o keep all terms and conditions of this eise
confidential with the éxception of Tenant's fegdl cotingel, contractor, accountant and lender.

[SIGNATURES ON NEXT PAGL:|



AGREED AND ACCEPTED:
LANDLORD:

Centre 3 LLC

By: 7% ol
Az aez e

> Manager

Date:  October ___, 2015

TENANT:

Cherry Hills Syghi Co, LLC

By: /\ ey,
oluta Maeng, Member U

Date: Octoberly_, 2015



EXTHBIT "A
WORK LETEER

1 Lundlord’s Wark:

Landlord will deliver the premises demised w approximalely 1.140 sq. fi.; Tenant will oceupy Suite 110,

11 Tengni's Woik:

Lauilord's Wark shall be fimited (o that deseribed in the foregoing paragraphs. Al other items-of work not
therein provided forto be done by Landlord shall be provided by Fenant’al Temnt's expense and are referred o as
"Tenant's Work," includinig;

b, Eleetrica] Fixtures anid Bquipmeit. All electrical work Tor the Premises not specilically stated under
Lindlord's Waork,

2. Gas Gonncahion. All gag connections, if any, within the Preinises,

3. Telephones. Atlconduits Tor telephine wirds inthie Premisés, Tenant shall imake all ariangéments Tor
telephone service.

4 Walls. All interior partifions and curfain walls within the Premises except ns provided by Landlord
under Landlord's Work.

3, Qoves and Ceihings. Al special coves and cilings.

0, Furniture and Fixtures. Al store fixtures, cuses, wood pancling.cormees, eie.

7. bhm\ Windaw Backdround. Floors, Ete. All show window floors, show window backgrounds, show
window lighting fixtures and show window doors.

8. Floor Coverings, All Nloor coveringand foor materials other thim cancrele.

9. Ornamenital Stairs; All ornamental or olhm stairs not requiired by governing building codes

10,

Alar Systems, AN abieri sysiems or Gtlier proteciivé devicés,

11, Special Plumbing, All extra plumbing, cither roughin or fixtures, required for Tenant's special needs.,

12, Special Ventilation, All.ventilaiion and related cquiprient, including show window ventilation

3. Stormand Screens. All storm and screen doors or storm ericlosures,

14, Special Equipmeiit. All special equipient such as conveyors, clevators, escalators, dumb wabers, cle..
mcluding mstallation and conicction. :

15, Lhuterior painting, Al intcrior paiiting and wall coverings.

16. Signs. Tenant's.signs, hoth interior und exterior, including power from Tenani’s pancl. All signs shall be
designed. constructed and located in accordance with the procedures-established by the Project Architect and shall
he subject to the approval of the Froject Architect and Landlord.

17 Concrete Floors. Any special reinfGreing, rmsed arcag or depression

[SIGNATURES ON NEXT PAGE)



AUGRLLD ANDY ACCLPTLED:
LANDLORE):

Cenire 5 LLC

Ty % Az -
”ffﬁf"f PRy Maniger

Ihate: Octesheer i Ml

TLENANT:

Clherey TS Sighid Co, 110
By

2 Blaeay, Mool

Daie: Owoibor | Y. 2015




EXHIBIT “B”
CENTRE3 LLLC
SIGN CRITERIA

GENERAL INTENT

I'hese rubes and regulations: have been established with the intept of assuring visual harmony and uniformity for the
mutual benefit of all Temnis,. Conloxm.nmc to this criteriawill be enfarced. by the Landlord and uny non-
eonforming or unappiroved storefronts or signs will be brought into conformanee atthe expense of the Tenani

STOREFRONTS
General Reguirements:
Tenant shall not, withowt Landlord's pwior written conserit:

I Make changes 1o or paint the storefront or exterior walls, inéluding gluss windows: or install
any exteriov lighting. decoritions, oF paintings; or

2. Install any drapes, blinds. shades. awnings, canopy, or other coverings on the exierior windows
or doars, except with Landlord’s prior written approval; or

. Eréet or install any window treatment or door decorations of any type which can be viewed
from the éxterior of the demised Premises, exeepting énly dignified displays ol custoriary type for
its display windows and then subject to Landlord's writien conserit-and vight 1o require-removal in
its diséretion,

3. Mamifacturer's deeals, hours of business, 1clephone numbers, ete, are linited 10 a1otl of 144 square inches per
single door entrance.

C. Noadvertising deviees such-as "SALE" signs, "SI'ECIAL ANNOUNCEMENTS.” attraction bourds, advenising
plicards, posters, banners, Mags, pennants, balloons. names, inéigni.l trademarks, or other descriptive mnterials shall
be affixed or mainaingd upon the exterior or mterior glass panes and supparts of the display windvws and doors. the
storefront wall, the exterior walls or the sidewalks of the building. Such advertising material must be set Back 247

from the interior glass surface. Tenant will be allowed to hang a small it bax sigh (~307x 42%") and a lit box sign
the windows,

FASCIA SIGNS General
Requirémenis:

A. In ease of a conflict with the sign eriterin established herein, local municipal sign régulations shall supersede.

3. Alltenaits are ubligated to have a sign on the front and back of the building. All signs shill be reviewed for
confarminee witll this criteria and over all design guality. Al signs shall be Subject to the prior writien approval of
Landlord as to construction, methed of attachments. size, shupe, height, lighting, colorand gc,n_cml appearance.
Approval and disapproval of sign submittal based on acstheties of design shall remiin the sole right of Landlord

C. ‘Tenmant shall submit or cause 1o be submitted within three (3) weeks ol the date of exceution of iliis Leasc. or
within three {3) weeks of receipt by Tenant of construction documents from Landlord, whichever oceuss last, 1o

Landloid for approval belore fabacation four (4) copies of detailed dhl\\’ll!b% mdlc.llmL the logation, size and style
of lettering, material, type of lhumnation, nstallation details, color selection and.sign Tace dcslg,n Landlord will
respoid to this submission within 14 days.

0. All permits for signs and their tostallation shatl bé obtained by Tenant or its luplL\unmll\'b and corply with all
appropriate govermmental requirements. Al signs musiilso be .1ppm\'ul by the City Stafl priorto Tabrication

EoAll SIS shall be constructed and installed, including clecirical hook-ups, at Tenant's expense. Tenant shull
cause his sign to be installed no later than thirty (30) days afier Tenanr apens (or business 1o.ihe public.



oAl signs shall be kept in good condition and in proper operating ovder at all times

G, Landlord reserves the vight 1o designate a umform type of sign for the Shopping Centerto be installed and pad
for by the Tenant,

FL Tenamt, upon vagating the demised Premises, o the removal or alictition of its sign for any reason. shall be
responsible for the cost of repinr, painting, and/or replacement of the butlding fascia surface where signs are
attached. Al such work 1o be done by Landlord or Landlord's contractor,

Tenant shall be vesponsible for the fulfillment of all requireinents and specifications.
RESTRICTIONS:
A. Vertical copy or signs projectng perpendicular to the bulding are not pernutted

B. Flashing, aninuited, audible, revolving signs. or signs that oiherwise ereate the illusion af
animation are nol pernmtied

C. Exposed balb signs are not penmiited.
1. loadlightuing of signs will not be permiited,

E. No labels will be permitted on the exposed surface of signs except those required by local ordinance which shall
be apphied inan inconspicnous locatioi,

FoLumnnous, vacuum-formed type plastic letters, panels or logos and reverse channel type letiers with sithouatic
tHumimation will not be permitied.

G Lxtenor restatrant menus or clingeable letters or signs will not be permiticd,

HLegal name of Tenant will notbe permitied. Copy of Tenant's sign shall not include the product sold exeept as
partof Tenant’s name or insignia. Advenising copy of any kind will not be permitied. *This resiviciion is Tor fascia
af building exclusively,?

1. No exposed junction boxes, ballast boxes, supponts, ieanstormer, translformer boxes. lamps, tabing, conduits,
wime, or neoit crossovers ol any type are permiticd. AL wiring 1o be housed within the established surfice
properly mounted. All other equipment shall he concedled,

b Landlord reserves the rightto madily the criteria above

NESIGN REQUIREMIEENTS:

A Fasciu signs within the sign band shall be made up of individual Nlush mounted fetiers (24" maximum height)
and mteenally illuminated. Tn the case of a sign exceeding one hine of copy, the combination of all feters and spaces
shall not exceed 24 inches in height. B. The color of the face of the sign can be selected by the Fenant hut must b
i keeping with the overall color scheme of the adjoining tenants and must be approved by the Landlord. Cawion
should be taken when selecting sign letterig colois so as to maximize sign visibility.

C.nno case shall the overall length of the sign exceed 203 the width of ihie storeliont.

1. Signage to appear on the stucco portion ol the fasein or withun the sign band,

1% Total avea of sign to he centered hoth vertically and horizontally within Tenni's storefront aren,

Fo Al exterior sign Jettering shall be controlled within the house meter and will be illominated from dusk until 6:00
AM as minimum hours ol illomination,

G, Sguare footage of Togo not te exceed 16 square feel.



FABRICATION REQUIREMENTS

A. Leticr [ccs 10 bé fabricated fronlal, smoaih acrylic.

3. Retarns and backs 1o be (abricated from 22 gauge PAINTLOC steel

C. Retainers to he 1" Trimeap or eguivaleni and to nich bronze return color or acrylic face color,

1. Wircway arraceway to be fubrigated-from-22-gauge RAINTLOC sicel. Wireway or raceway 1o mateh the fascia
of builihing

I Humination 1o be internal by neon witha maximum dfone doubic twbe of 60 milliamp mereury (6500 degree
Kelvin) or ane deuble tube of 30 milliampy red neon.

I Depth of letier not to exceed 3 nor fess than 4.1/27

G. Color of rewurns 1o be DUREPOX BRONZE #71313 with u Tinish that will tast ihe life 6T the lease of the
particular Tenant,

K. Tenant shall submit the nume of the sign contractor who will Tabrigate and install the sign (or Landlord's
approval prior to commencement of the librication.

INSTALLATION REQUIREMENTS

A. Wireway (o be projected 112 ingh-froin exierior fuscia surface. Wirewayto-be aitached top and bouamat a
minimam of every 48 inches, through the structural sieel siuds of sign band laming, using 14nch g dyanized
spacers.

B, Electrie service to all signs will be ofT the house clectric meter

. Tenant's sign contractor will repair o the satistaciion of Landlord any and all damagé.to all in-place construchien
caused by its work. All penctrations of the l)mldnu, structure required Tor sign installation must-be sealed neatly ma
watertight condition and mateh the finish of the Tasci,

1. All signs must bear the U L. Label and the installation must comply with all applicable building and clectrical
codes.

5. Landlord must be notificd upon completion ol the: lmldll.mon of the sign and the Landlord*will pcrlorm a final
mgpection to insure thit all reguiements of this sign criteria have been met. Tenani shall not hhlu the sign until
[ andlord has made such imspection and .1pprovcd the installation.

MAINTENANCE REQUIREMENTS:

A. Al tenants are obligated to maintain their sign(s) in proper working order. Allrepars and
replucemients shall be made seithin fourteen (14) days at Tenuni's expensc.

3. Ta the discrction of the Landlord, all ienasits are required 1o maintain their signs) in sinisfactory appearanee, 1o
be clean and free of debris. All cleaning shall be at Tenant'’s expense.

REMEDIES

A. Tenant acknowledges-that its failure o comply with this sign criteria shall constitute a material breach of the
Lease and that actual damages resulting from the filure o uml'mm with the provisions of this.sign critéria cannol
he reasonably ascentgined. Accordingly, Tenant agrees that, inn the event of i breach or default as 1o any of these
rerms. Tenmit shall be Hable to Landlord in the amount of $15.00 per duy Tor cach day Tenant: has filed to

conform-o this criteria and without necessity of Landlord's neiicé or'demand itherelore. Said amountis a
reasonible |p|ncmnmnun of the actual damages which would.be sustained by Landlord.

13. Further, Landlord muy. upon Tenam's failure to remedy any violation ol this criteria, dismantle, replace, remove



or modify Tanant's sign, window blmds. and/or window film, or act in any dther ninnner reasonably related to cure
such coniinting default, all w Tenant’s éspense, without notice or linbility: Tor trespass or otherwise, but, rather with
Tenant's express consent as is herein provatded. Nothing herein provided impoases upon Landlord uny duty to remedy
Fenunt's vialution, '

Co Al nghts and remedies herem provided shall be cumulauve and in addition to such other remedies as are
elsewhere conlerred w Landlord. Nothing provided hevem shall be construcd as an election of remedy which
Pandlord may have agamst Tenant.in ihe event ol such nonconformance,.breach, or default.



EXHIBIT #C
TENANT ST OPPEL AND ST ATUS STATEMENT QOF LEASE

o

Re Cherry Hills Sushi Co.. LL C (the "l'l\.lnl\ g _)

Ladies and Gentlemen,

Uhe undersigndd is the Ténant and  Guarantor under ihat ceitain Lease ol the Leased Préntises (the Mgase”) dated
as of - ; 2015 covering 1,140 Square Fecisin the building located
at 1400 East Hampden Avenue, Cherry Mills Village, Colorado. @entre. 3 LLC isihe Landlord and record owner of
the Property. The undersigned hereby ecrifics; ol the ditd hcrcofsus Tollovvs;

}. The Lease identified above is the Lease with Genfre 3 1.1, .C, as the Landiord. A true, correct and
complete copy of the Lease and all amendments, L,lmr'mlms sccurity agreements, subleases and other refated
documents are attached hereto and incorporated herein by this reference.

2, I'hé Leasc sets forth the entive agredment hetwéen, Lthe undersigned Tenant and Landlord with
respect to the feasing ol the Leased Premises, including buy not finvited 1o all understandings and agretinents
relating 1o the constiuction ar insiallation of any leasehold fmproveniénis by the Landlord and 1o ihé conditions
precedent to oceupancy: of the premises by the undersignet,

3. Tenant entered into occupancy of the Premises deseribed in the Lease on orabou
2013, and s i possession of and oceupics those. Leased. Premises-for purposes permitied under the 1 Lease,

4 The commmencement dale under the'Leaseavas on or about . 2015,

3. e Lease Term will expire om or about March 31, 2021 Tenant has rights 1o rencw the lease for
two five year terms as set forthvin the Lease,

6. Venant has deposited with Landlord the sum of

) (5 )-18 security doposit or for other purposes stated inthe Lease,
7. No rents or charges have been paid in advanee.
b The current Minimum Rent is (s j per

month, and is scheduled 1o inereasc overthe term of the Lease.

9. The undersigned certilies that Tenantis required to pay its' pro rata shivie ol opéraling expenses as
set forth in the Lease. Marcover, Tenant is required to pay-for all utilitics including waler and sewer, used in and
upon the Prennses and s responsible forall repatrs and maintenance 10 the HVAGHhechanical systems.

10. AL Mininum Rentand other rentals under the Lease including the puyment of any taxes. utilities,
commuon area mavntcnance payments or other charges tharire currently dye have been paid; all such-rentals are
being paid on a current basis without any claims for offscls or deductions.

1. The Lease (imeluding all exhibits) and alf reluted agreemerits anid docuiments Tistéd above are duly
authorized, exccuted and delivered by Tenant and/or Guarantar and are.in full foree and-cffect and have not been
assigned, modified, suppleménted or amended except as indigated in Paragragh 1 above: nor have the undersigned
Tenunt's rights in or under such Lease been assigned.

12 Fhe Lease and the other agicemenis.lisied above represent the entire agreement beiween the
parties s (o the Premises.

13. No person or finm other than the undersigned is in possession.of the Tremises and (o the best o
the undersigned's knowledge, no person-or firm other thun the Landlord has a future right to the Premiscs.



14. The undersigned is not the subjeet of any-pending. bankrupley, insolvency, debtor's relief,
reorganizaiion, reccivership, or simikar proceedings, nor the subject of a ruling with respeet 1o any of the
foregoing.

15 Except as.may be specifically set Torth in-the Lease, Tenant docs.not have any right to renew or
exiend the Leuse T'eérm nor any option or preferential right 1o purchase all or any past ofthe Property oiall o any
part-of the building of which the Premises dre a part, nor any right, title or-iierest wiih respecit 1o the Proporty
other thin as Tenani ander the 1 ease. '

1o, Thererure no unenred defaults by Landloid underithe Lease or any of ihe relaied agreemients
deseribed aboye, dnd Tenant knows of wo events of conditions which'iFuncuired shall with the passage of time or
notice or both, would constitiie a default By Landlord undérihe Lease orany of ihe related agreemenis describad
above, There are no exigting delenses or offiels which ihe undersigned has :lgains“l' the enforcemen of the Lease
by Landlord

17. The undersigned represenis that the improvements aid space required (o be lumished aéeording
to the Lease have been dily delivered by the Landlord and agcepied by the Fenant and the Premises are in good
condition and not in need oFrepai as of the daic ofihis Ceriificule.

IR: All condition$ of the Lease to be performed by Landlord and necessiry o the enforceabthity of
the Lease have, 1o ihe undersigned Tenant's knowledge, been satisfied:

19, As ofthe date’hereol, the condition of ilic Promises is s: tisfactory and adequaie.

20. The undersigned represents that the Landlorid has noi guarantecd the Lease or any of the Tenant’s
abligations thereunder or otherwise provided Tenant with inducement that the Landlord will pay for Tenam's
abligations(s) in the event that Tendnt fails 10 pay any obligation that Temant is required to pay under the terms of

the Lease,

2L The undersigned has not dumped, spilleil or in any other manner deposited any hazardous waste
substances on the Property. The undersigned has received no notice of and has ho knowledge of any violation or
claimed violation o a kv, rule-or regulation reluied 1o Wizardous waste subsiances. The undersigned has not used,
and the undersigned has no kiowledge of any use of, the projeet for the storage of vils, other products of petroleum
distillation ar ather hiizardous material,

1115 understood that you require this Certificate lrom the undersigned as a condition 1o the purchase of the

I'ropeny from the Landlord, and that you are relying on this Certificate, Afier receipi ol notice from Landlord that
the sile has been completed, the undersigned wilk-honor the assignment of Landlord’s interest in ihe Lease.

TENANT:

Cherry Hills Susln Co, LLC

By:

ONia Macng. Member
Date: Oclol_\crl @ L2015



Following Leuase Commencement Date

EXHIBIT *D”
NMINIMUM RENT PAYVMENT SCHEDULL

Monthy $ P8I Monthly Amual
I ihrough 3 I'ree Fret Free
4 though 15 £29.00 $2.755.00 $33,000.00
16 thaugh 27 $2987 $2,837.65 | $34,051.80
2% though 19 $30.77 $2.922.78 | $35.073.35
40 through 31 S04 $3.01046 | $36.125.55
52 though 63 $32.04 $3.100.78 | $37,209.32




EXHIRIT “F”
GUARANTOR AGREFEMENT
GUARANTOR:

This Guaranty is dated 2 of (vtober iIr -J/ - 2015 by Olivia Macong und Urud ord h]m duch in thcar ‘singrular
mdivicual capactty ChereimaNer. whether singtdar or plural. referved to as ‘f_nu:mm ar }

Gustanior kas reoeaved 4 copy of the Tease daed Octeber M) ¥ 20L'.
ChereimaNer neferred 1o as "Landlord™ ) whose address s 789 Shermzm Strpet
and Cherry Lhills Sughi Cu, L) . hepeialier pelerred io s (T emar ™y, swheags b
O, Cherry s Village, Culordn 8DUIR Guginontor has exansine] the Terse -I_I‘IVI‘] I3 _|;|35m,’h.|r w
coveminls and provistuns contiined therein, and as aa inducemet o Liodbarilag gisler 1
dows bereby uncondinoaally guarmize that all Gyeld migimum ren, mres, insj’x,
ekinteaance chirges, sanspement fees, merchpnds” association dues, .nhhlum.slfr i
fees, costs, expenses, sharpes, payioenis arul deposiis (im Tucking anms payishi l‘L{d(hlll.q—'L,}\
Leased which are il any tisme payalde 'h,-‘Tw:nmui undler the 1 asse will be panly
stivle] due dittes or by acedenstion or uth hine) i scvordance with the Teis ko Tewan vall Guitlifully
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EXHIBIT "5
RULES AND REGULATIONS
A The sidewalks, parking lots; enirances; halls, passages, elevators-and stairways shall not be obstructed by any of
the Tenants or used by them forany other purpose than for ingress-and ¢gréss (0 and from their Fespeciive Leased
Premises “

B3, Tenants, their agens, 'cmplm;c‘m arvisitors. shall notmike or comimit-aiiy inmropcr naises of distirbances of uny
ki in the Shopping Center, or mark or Uefile the waler closeis, wilé oonis, winddws, elevators or doors of the
Shopping Center or imerfere i ainy way with other Teniinis or those -having busingss with them.

C. The tailet reoms. watcr closets, and other water apparatus shall noi be used for any purpose other than those for
which they were constructed, and no sweepings, rubbish, rags, ashes, chemicals or the refuse from clectric batievies
nr other unsuitable substances, shall be thrown therein, Any damage; from such misuse or abuse shall be borne by the
Fenant by whamn or by whose LII)[)]U)‘C\.S or visitors it shall be ¢aused.

1. Na carpet, rag or other article shall be hung or shaken our ofany window or pliced. in corridors as a doov i,
and nothing shall be thiown or altowed to drop Dy the Tenanis, theirugents, cmplayees or visitors otit of the
windows or daors, ar down the passages or shafls of the Shiopping Ceiitcr, andd no. Tenams shall sweep-or thiow or
permit to be thrown from the Leased Promises, any dint or aiher snlistance’into any of the corridors or halls,
clevators, shafls or suirways of siid Shopping Center.

. No linoleim or il cloth, r vublicr or other airtight coverings shall:be laid on the Noors, nor shall articles (except
for interior artwork, inventory items, (hspl.xy or stare fixiores) be l’lsl(.ncd to or holes (Iu |llcd or nils or screws
driven io walls, windows, pirtitions, nor shatt the walls or p.nulmm be painted, papered or otherwise coverad, or
in any way marked or broken, without the prior written conseni of 1hig Lapdlord.

I, Natliing shall be placed on the oatside of the Shopping Center, of on the, windows. window sills or projections.

G. The only window ircatment permitied for ihe windows in the Leased Premisés is'that dpproved in wiiting by ihe
Landlord,

H. No sign, adverisemein of nolice shall be inseribed: painted oraflixed on any part of the outside-orinside of said
Shopping Center, except those appioved in weiting by Landlord. Landlord shall have the right 1o remove all
nonperimitied signs withoul notice 1 Tenant, al the expense of Temint.

1. Afier permission (o install !Llcphoncs call'boxes, iclegraph wires or other clectric wires shall have-been graned.
Landlord stiall approve their location before insiallation, No wires shall bé run in sy part of the: bhuppmg, Center
excepting by or under-the dncuuon of Landlod. Attaching ol wires (o the outside of thie Shopping'Center is
absolutely prohibited. I is understood that telephones arc installed solély Tor (he use and benefit of Tenunt and
accordingly, Tenant will defend and suve Landlord harmless from any- -damages thereto.

3 The Lamdlond shall in all casés have the ‘rif,hl m'prc<érihc the werght and piaper posilion of salts oi other heavy
objeais in the Shopping Center; and the: bringing in of said sales. all furniture, figztures or supplies, the taking out of
said articles and moving about of said urticles within the Leuse Premises,.shall unly be at reasonable times and in o

reasomable manner. Any damage caused By any of the before-menttoned gjerations or by aity of the said articles
durmuhc time (hey are in the Lease-Premises, shall bé repaired by Tentini at Tenani's expense.

K. No bicycles or similar vehicles will be allowed in the Shapping Ceater. No animals o1 birds shall be brought into
or kept upon the Leased Premises.

I No Tenant shall do or permit anyihing 1o be done in swid Shopping Center, or bring or keep anything therein
which will in-any way increase the rate-of fire insurance on the Qhoppmg, Center or on property kept theren, or
obstruct or interfere with the righis of other Tenants, or in imy way injurce of annoy them, or confTict with the laws
reluting to fires, or with the regolations 6f the Fire Deparimeiit or withi any insurance policy upon said Shopping
Center or any part thereol, or conflict witli any of the rules and ordinances of the Department of Health

M. Landlord shall not be responsible to Tenants for-loss of property or Tor any diamage done to the furniure o1 other



effects o Tenants by-ilie Landlord orany.ofits cmployees or agents or any other persons or (irms unless proofl ol
Landlord's act of negligénce for such damage or logs of properdy is established.

N. Tenants shall see that windows™in il Leased Promises are closed nil the doors securcly locked before leaving
the Leased Preniscs.

0. No machinery of any kind, ather than normal office ninchines (i-¢.; cloific typewriters, dictating or adding
machines, orsimifar desk-typec equipment only), shall be allowed 16 be aperated 6n the-Leased Premises wiihout
priov written consent of Landlawd, ]

P. Noiterference with the heating apparaius will be permitted, Tenans shall miainiain minimin heating
requirements.,

Q. The use of the Leased Prerivises us slééping apariments, for the Ppreparation of foods, or for any immoryl or illegal
pirpase is absolutely probibied.

R. No Tenant shall conduct, or permir any other personto condudt, any auction updn its leased Premises, or store
goods, wares, or merchandise upon s Leased Premises withoirt the prior written-approval of the Landlord, éxcept
for the usual supplies and inventory 1o be used by the Tenunt in the conduct of iis business..

SOAI glass. Jacks and tHimnungs, in-or dhoui the.doors and windows of the Leased Bremises and al) electric fistures
onthe Leased Preniises, which belong 16 the Shopping Center, shall be kept whole-and whenever broken by Tenants
or Temanis” cmployees, agents, guests, invitées or licensces, Temnts shall immediately notify Landlord of such
breakage. All such breakage shallbe repaired by Landlord ai Tenants' expense ormay be repaired by Tenant at
Fenants” own expenseial the option ofthe Landlord,

1o Any and.all damage to floors, wills or ecilings duc to TéiEnt or Tenants! ciployees' failure to shut off ranning
water or gnfier liquid, shall be paid by Ténaits,

UL Al Tumiture or fixtures in cirpeted areas shall have carpet casters, carpet shields, or other similar protective
devices,

V. No additional tecks shall.be placéd upon any doors withoul the writién conseni ol the Landlord,

W. I Tenants do not keep their Leased Premises in a good state of preservation and cleanliness during the
continuance of this Lease. the Superintendent of Landlord or coniractor destgnated by Landlord may tike charge of
and clean the smd Premises at Tenants’ costs

X Tenants will not conduet any auction. fire, bankruplcy or close-out sales without first obtaining Landlord's
writien consent; or utilize any uncthical method of business ojicration, provided, howaver, that this provision shall
not preclude the conduet of periedic. seasonal, promotional or clearance sales; will not uge orzpermit the use of any
apparitus for sound reproduction or transmission 61" any musical instrument or device in suclymanner that the
sounds so reproduced, transmitted or produccd skiall be audible beyond ihe interor of the Leased Prewises; will not
ciuse or perinit objectionable odors to emanate or be.unreasonilily.dispelled from the Leased Premises; and will
not unreasonably load or unload or permut the Inading or uilonding of merchandise, supplies or other property
outside the arcas designated: therefore and will comply with Landlord's reasonuble rules for the dehvery and
shipping of merchandise. and will use its best efTorts to preveit the parking or standing outside of said urea, of
trucks, trnilers or other vehicles orcipiipment éngagicd in sichloading or unloading: afid will not solicit business in
the parking lots or other Common Areas or distribute handbills-or oiher advertising matier in said arcas.

Y. Smoking i the building is permitied in designated arcas only and is stnctly lorbidden in any common arcas.
mcluding, but not hmited to hallways, restrooms, lobbies and elevitors. Teriants aie responsible o posting the
appropriate smoking arcas within their leased premises and comiplying with all stanites and ordinances pertaimng
thereto,

7. Tenants understand and agree that the vehiéle of any Tenant, their employees, agents or guests, parked 1 an
unauthorized arca, and particiilarly in afeas designated as visitor parking, handicapped parking or fire lanes, may be
towed awny at owner's risk and expense:



CONSENT OF MEMBERS
OF
Cherry Hills Sushi Co LLC LLC

Pursuant to the Colorado Limited Liability Company Act (CRS.) and the Articles of
Organization, the undersigned, being the Members of Cherry Hills Sushi Co LLC, a Colorado limited
liability company (the "Company"), hereby consent to, vote in favor of and adopt the following
resolutions without a meeting:

L

RESOLVED, that the Managers are hereby authorized and directed to open a bank account for
the Company.

II.

RESOLVED, that the Company shall establish a restaurant to be known as “Cherry Hills Sushi
Co? to be located at 1400 E. Hampden Ave., #110, Cherry Hills Village, CO 80113 (the “Business™).

1.

RESOLVED, that the Company shall borrow such funds from Olivia Susie Meang from time to
time to establish and operate the Business as deemed necessary or appropriate on such terms which are
reasonable and prudent under the circumstances.

Iv.

RESOLVED, that the Manager is hereby authorized and directed to apply to the City of Cherry
Hills Village for such licenses and permits which are necessary to establish and operate the Business,
including making application for a new hotel & restaurant liquor license.

V.
RESOLVED, that the Manager is hereby authorized and directed to take all actions which are

necessary and proper to carry out the intentions of the foregoing resolutions.

M

Managing Member O

EXECUTED this 16% day of Octoer, 2015.




OFFICE OF THE SECRETARY OF STATE
OF THE STATE OF COLORADO

CERTIFICATE OF FACT OF GOOD STANDING

I, Wayne W. Williams, as the Secretary of State of the State of Colorado, hereby certify that, according
to the records of this office,

Cherry Hills Sushi Co LLC

isa
Limited Liability Company
formed or registered on 10/16/2015 under the law of Colorado, has complied with all applicable

requirements of this office, and is in good standing with this office. This entity has been assigned entity
identification number 20151666030 .

This certificate reflects facts established or disclosed by documents delivered to this office on paper through

12/02/2015 that have been posted, and by documents delivered to this office electronically through
12/06/2015 @ 12:04:09 .

I have affixed hereto the Great Seal of the State of Colorado and duly generated, executed, and issued this

official certificate at Denver, Colorado on 12/06/2015 @ 12:04:09 in accordance with applicable law.
This certificate is assigned Confirmation Number 9402137
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S Secretary of State of the State of Colorado
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Notice: A certificate issued electronically from the Colorado Secretary of State's Web site is fully and immediately valid and effective.
However, as an option, the issuance and validity of a certificate obtained electronically may be established by visiting the Validate a
Certificate page of the Secretary of State’s Web site, http://www.sos.state.co.us/biz/CertificateSearchCriteria.do entering the certificate’s
confirmation number displayed on the certificate, and following the instructions displayed. Confirming the issuance of a certificate is merely
optional and is not necessary to the valid and effective issuance of a_certificate. For more information, visit our Web site, htip:/
www.sos.state.co.us/ click *Busi , trademarks, trade " and select "Frequently Asked Questions.”




OPERATING AGREEMENT
OF
Cherry Hills Sushi Co LL.C
A Colorado Limited Liability Company

THIS OPERATING AGREEMENT is made and entered into this 16th day of October, 2015, by
and among the Members of Cherry Hills Sushi Co LLC.

ARTICLE I - DEFINITIONS

Section 1.1. Definitions. As used in this Agreement:

A. "Act" shall mean the Colorado Limited Liability Company Act at C.R.S. Section 7-80-
101, et seq.

B. "Agreement" shall mean this Operating Agreement.

C. "Bankruptcy” shall mean the filing by a Member of a petition commencing a voluntary

case under the Bankruptcy Code; a general assignment by a Member for the benefit of creditors; an ad-
mission in writing by a Member of his, her or its inability to pay debts as they become due; the seeking or
acquiescence by a Member in the appointment of any trustee, receiver, or liquidator for the Member or for
any part of the Member's property; or the commencement against a Member of an involuntary case under
the Bankruptcy Code, or a proceeding under any receivership, composition, readjustment, liquidation,
insolvency, dissolution or similar law or statute, if not dismissed or vacated within sixty (60) days.

D. "Company" shall mean Cherry Hills Sushi Co LLC.

E. "Dissolution" shall mean, in the case of a Member that is a corporation or limited liability
company, the filing of a certificate of dissolution, the revocation of its charter, or its involuntary dissolu-
tion by a nonappealable order of a court of competent jurisdiction.

F. "Distributable Cash" means all cash, revenue, and funds received by the Company from
Company operations, less the sum of the following to the extent paid or set aside by the Company: (i) all
cash expenditures incurred incident to the normal operation of the Company's business; (ii) such Reserves
as the Board of Managers deems reasonably necessary to the proper operation of the Company's business.

G. "Economic Interest" shall mean a Member's or Economic Interest Owner's share of one or
more of the Company's Net Profits, Net Losses and distributions of the Company's assets pursuant to this
Agreement and the Act, but shall not include any right to participate in the management or affairs of the

Company, including the right to vote on, consent to or otherwise participate in any decision of the Mem-
bers or Managers.

H. "Economic Interest Owner" shall mean the owner of an Economic Interest who is not a
Member.
L "Entity" shall mean any general partnership, limited partnership, limited liability com-

pany, corporation, joint venture, trust, business trust, cooperative or association or any foreign trust or
foreign business organization.

J. "Member" shall mean each of the persons identified in this Agreement, as well as any
other person who may subsequently be designated as a Member pursuant to the terms of this Agreement.

1



K. "Membership Interest" shall mean the share of profits and losses, gains, deductions, cred-
its, cash, assets, and other distributions of a Member.

L. "Membership Rights" shall mean the rights of a Member, including both the Member's (1)
Membership Interest and (ii) right to participate in the operation of the Company.

M. "Persons" shall mean individuals, partnerships, corporations, limited liability companies,
unincorporated associations, trusts, estates and any other type of entity.

N. "Reserves" shall mean, with respect to any fiscal period, funds set aside or amounts allo-
cated during such period to reserves which shall be maintained in amounts deemed sufficient by the
Members to pay costs or expenses incident to the ownership or operation of the Company's business.

0. "Resignation" shall mean the decision of a Member not to continue as Member.
ARTICLE II - FORMATION OF COMPANY
Section 1.1. Articles of Organization. The Articles of Organization of the Company, as filed
with the Colorado Secretary of State, are hereby adopted and incorporated by reference into this Agree-

ment. In the event of any inconsistency between the Articles of Organization and this Agreement, the
terms of the Articles of Organization shall control.

Section 1.2. Term. This Agreement shall continue for the life of the Company and shall termi-

nate upon the voluntary or involuntary dissolution of the Company or the expiration of its term as pro-
vided herein.

Section 1.3. Purposes and Powers.

(a) Principal Purpose. The principal purpose of the Company is to own the business to be
known as Cherry Hills Sushi Co. and to conduct such other related and unrelated business as the Mem-
bers may agree from time to time.

(b) Powers. The Company may conduct its business, carry on its operations and have and
exercise all powers set forth herein and all powers granted by the Act in any state of the United States and
in any foreign jurisdiction; and may make and alter this Agreement, not inconsistent with its Articles of
Organization or with the Act, for the administration and regulation of its affairs.

ARTICLE HI - MEMBERS

Section 1.1. Initial Members. The initial Members of the Company are:

Name: Olivia Susie Maeng
Address: 22208 E. Glasgow Place
Aurora, CO 80016

The address of any Member may be changed by notice in writing to the other Members.



ARTICLE IV — CONTRIBUTIONS

Section 1.1. Capital Contributions. The capital contributions to the Company of each of the
Members are in the form of services rendered to the Company.

Section 1.2. Capital Accounts. An individual capital account shall be maintained for each Mem-
ber as increased by the Member's share of Company gains and profits, and as decreased by any distribu-
tions of profits or capital to the Member and by the Member's share of Company losses.

Section 1.3. No Withdrawal. No Member will be entitled to withdraw all or any part of such
Member's capital from the Company or to demand a distribution of property other than money.

Section 1.5. No Interest on Capital. No Member will be entitled to receive interest on such
Member’s capital contributions or Capital Account.

Section 1.7. No Drawing Accounts. The Company will not maintain a drawing account for any
Member. All Distributions to Members will be governed by Article VI and by Article XVI.

ARTICLE V - PROFIT AND LOSS

Section 1.1. Membership Rights and Membership Interests. The percentage of Membership
Rights and Membership Interest of each of the Members of the Company shall be as follows:

Member Percentage

Olivia Susie Maeng 100%

If the above Members are husband and wife, their Membership Rights and Membership Interests shall be
held in Joint Tenancy With Right of Survivorship.

Section 1.2. Allocation of Taxable Items. For purposes of Sections 702 and 704 of the Internal
Revenue Code of 1986, or the corresponding provisions of any future federal Internal Revenue law, or
any similar tax law of any state or jurisdiction, the determination of each Member's distributing share of
all items of income, gain, loss, deduction, credit, or allowance of the Company for any period or year

shall be made in accordance with, and in proportion to, such Member's percentage of Membership Interest
as it may then exist.

ARTICLE VI - DISTRIBUTIONS

Section 1.1. Cash. All cash of the Company (less bank and other charges incurred in the distri-
bution and less reasonable and ordinary administrative expenses) shall be distributed on or before five ©))
business days after receipt into the Company bank account. In no event shall the Managers make cash
distributions which would prevent the Company from discharging its debts. All cash distributions shall
be made to the Members in proportion to their respective percentages of Membership Interest.

Section 1.4. Distributions Upon Withdrawal. A withdrawing Member shall be entitled to receive

only the distributions to which that Member is entitled under Section 1.1 of this Article VI to the date of
withdrawal.

Section 1.5. Distributions in Kind. A Member, regardless of the nature of its contribution, has no
right to demand or receive any Distribution from the Company in any form other than cash.




ARTICLE VII - RESPONSIBILITIES AND AUTHORITY OF MEMBERS

Section 1.1. Management of the Company. The business and affairs of the Company shall be
managed by the Members who shall take actions as are necessary to manage the business operations of

the Company in accordance with the Act and this Agreement. The initial Manager(s)/Member(s) shall be
Olivia Susie Maeng.

Section 1.2. Limitation of Liability. Each Members' liability shall be limited as set forth in this
Agreement, the Act or other applicable law.

Section 1.3. Company Debt Liability. A Member shall not be liable for any debts or losses of the
Company beyond his or her respective Capital Contribution, except as otherwise required by law.

Section 1.4. Members' Responsibilities. Each Member will devote such time and effort to the
affairs of the Company as such Member determines to be necessary or desirable to promote the successful
operation of the Company.

Section 1.5. Compensation. Each Member shall pay its own expenses which are incurred in car-
rying out this Agreement.

Section 1.6. Required Member Approval. All decisions of the Company require the affirmative
vote of all Members, except the continuance of the Company by remaining Members under Section 1.3 of
Article XIV upon an event of withdrawal under Section 1.2 of Article XIV.

ARTICLE VIII - MEETINGS OF MEMBERS

Section 1.1. Annual and Other Meetings. Meetings of Members shall be held at such date, time
and place, either within or without the State of Colorado, as may be determined by the Members from
time to time.

Section 1.2. Action by Consent of Members. Any action required or permitted to be taken at any
annual or special meeting of the Members may be taken without a meeting, without prior notice and with-
out a vote, if a consent in writing, setting forth the action so taken, shall be signed by the Members hold-
ing the Membership Interests requisite for such a vote. Telephonic voting is specifically permitted.

ARTICLE IX - BANKING

All revenues of the Company shall be deposited in the Company checking accounts at such bank
or banks as shall be selected by the Members and which shall require such signatures as the Manager
deems prudent.

ARTICLE X - BOOKS; FISCAL YEAR

Accurate and complete books of account shall be kept for the Company which shall be open at all
times for inspection and examination by the Members. The books shall be kept on the basis of accounting
selected by the accountant regularly servicing the Company. The fiscal year of the Company shall be the
calendar year.



ARTICLE XI - MEMBERSHIP INTEREST AND MEMBERSHIP RIGHTS
OF A DECEASED, INCOMPETENT OR DISSOLVED MEMBER

If a Member who is an individual dies or if a court of competent jurisdiction adjudges him or her
to be incompetent to manage his or her person or property, the Member's executor, administrator, guard-
ian, conservator, or other legal representative may exercise all the Member's rights and receive the bene-

the Member's property. If a Member Is a corporation, trust, partnership, limited liability company, or

other entity and is dissolved or terminated, the powers of that Member may be exercised by its legal rep-
resentative or successor.

ARTICLE XII - TRANSFER RESTRICTIONS

ticle. In such case, such Transfer may be made only if the requirements of Section 1.3 of this Article have
also been satisfied. No Member has the power to grant any Transferee the right to become a Member.

Section 1.2. Permitted Transferees. Subject to Section 1.3 of this Article, a Member may Trans-

fer all or any part of such Member's Membership Interest to one or more of the following Permitted
Transferees:

A. Any lineal descendant of an individual Member;

B. The surviving spouse of an individual Member or the surviving spouse of any lineal de-
scendent of an individual Member (other than a spouse to whom such interest is to be transferred in con-
nection with a dissolution of marriage);

C. The executor or personal representative of an individual Member.

Section 1.3. General Conditions on Transfers. No Transfer of a Membership Interest shall be
effective unless all of the conditions set forth below are satisfied:

A. Unless waived by the Company, the Transferor signs and delivers to the Company an
undertaking in form and substance satisfactory to the Company to pay all reasonable expenses incurred by

accountants and the costs to be incurred with any additional accounting required in connection with the
Transfer, and the cost and fees attributable to preparing, filing and recording such amendments to the Ar-

ticles of Organization of the Company or such organizational documents or filings as may be required by
law);

C. The Transferor has signed and delivered to the Company a copy of the assignment of the
Membership Interest to the Transferee, in form and substance satisfactory to the Company;



D. The Transferee signs and delivers to the Company an agreement to be bound by this
Agreement; and,

E. The Transfer is in compliance with the other provisions of this Section.

consideration to any Permitted Transferee. Except for Transfers at death or as otherwise agreed in writing
by the Transferor, Transferee and the Company, the Transfer of a Membership Interest will be effective as
of 11:59 p.m. (local time) on the last day of the month in which all the above conditions have been satis-

fied. Upon the effective date, the Company will amend Section 1.1 of Article V to reflect the new Mem-
bership Interest of all Members.

Section 1.4. Rights of Transferee. Any Transferee of a Membership Interest will, on the effec-
tive date of the Transfer, have only those rights of an assignee as specified in the Act (entitling the Trans-
feree to receive, to the extent of the Membership Interest transferred, only the Distribution to which the

b

and any rights otherwise owed to a Member by the other Members as a fiduciary. The term "Member" as
used in this Agreement also includes any immediate or remote Transferee of such Member's Membership
Interest (to the extent of the Membership Interest transferred).

Section 1.5. Security Interest. A Member or Economic Interest Owner may not grant a security
interest in such Member's Interest or such Economic Interest Owner's Economic Interest without the
unanimous consent of all Members.

Section 1.6. No Dissolution. No Transfer made pursuant to this Article XIII shall dissolve or

terminate the Company or cause the Company to be dissolved, but, instead, the business of the Company
shall be continued as if such Transfer had not occurred.

Section 1.7. Death of a Member. Upon the death of any Member (the "Decedent"), the Company
shall neither be dissolved nor wound up, but, instead, the business of the Company shall be continued as
if such death had not occurred. Each Member shall have the right by testamentary disposition to bequeath
all or any portion of his or her percentage of Membership Interest and Membership Rights in the Com-
pany to one or more member(s) of his or her immediate family or to any trust in which one or more mem-
ber(s) of his or her immediate family retains the full beneficial interest. "Immediate family" for the pur-
poses of this Section 1.7 shall include only a spouse and lineal descendants of the Decedent. In the case
of any such bequest, the legatee or legatees shall hold the percentage of Membership Interest and Mem-
bership Rights received as a result of such bequest subject to the terms of this Agreement and, if the other
Members unanimously consent in writing, shall be required to Jjoin in and execute, acknowledge, seal and
deliver a copy of this Agreement as a substituted Member.



ARTICLE XIII - BUY/SELL UPON DEADLOCK

Section 1.1. Deadlock. Upon the deadlock of the Managers of the Company (the “Deadlock™) as
defined below, each Member shall, within ten (10) days after termination of the Deadlock Period (as de-
fined below), submit to the Company a sealed bid (the “Sealed Bid”*) in writing containing the price at
which such Member is willing to purchase all, but not less than all, of the Membership Interest (the
“Deadlock Interest”) owned by the other Member (the “Deadiock Member). On the date of the expira-
tion of such ten (10) day period (the “Original Deadlock Closing Date”), the Sealed Bids shall be opened
and the Member submitting the Sealed Bid containing the highest price for the purchase of the Interest
shall purchase, and the Deadlock Members shall sell to such Member at the price submitted to the Com-

suant to this Section 1.1, each such Member shall have an additional ten (10) day period from the Original
Deadlock Closing Date to submit a second sealed bid (the “Second Sealed Bid”) in writing containing a
price (the “Second Bid Price™) at which each such Member is willing to purchase the Deadlock Interest of
the Deadlock Members. On the date of the expiration of such additional ten (10) day period (the “Second
Deadlock Closing Date”), the sealed bids shall be opened and the Member submitting the Second Sealed

Members and Managers are so divided respecting the management of the Company’s affairs that the vote
for action by the Directors cannot be obtained.

Section 1.2. Payment of the Price. The Bid Price or Second Bid Price, as the case may be, shall

be payable in cash on the Original Deadlock Closing Date or the Second Deadlock Closing Date, as the
case may be,

Section 1.3. Deadlock Defined. The “deadlock” of the Managers of the Company, for purposes
of this Section 1.1 is hereby defined as being when the Managers are so divided respecting the manage-
ment of the Company’s affairs that the votes required for action by the Managers cannot be obtained for a
continuous period equal to or exceeding sixty (60) days (the “Deadlock Period™).

Section 1.4. Price and Terms For Purchase and Sale of Membership Interest. Unless modified
according to this Agreement, and except as otherwise provided, the price to be paid upon the purchase

as follows:

A. The purchasing party or parties shall deliver to the seller an amount of cash at
closing equal to 25% of the total purchase price.

B. Any balance of the purchase price not paid in cash at closing shall be represented

by a negotiable promissory note (the "Note") in the original principal amount of the balance. The Note
shall require payment of the principal amount in equal consecutive monthly installments of principal and
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interest, amortized over five (5) years, with interest at a rate per annum equal to the minimum rate neces-
sary to avoid additional interest being imputed to this transaction for federal income tax purposes. The
Note shall allow the prepayment of all or any part of the principal amount at any time without penalty.

As security for the Note, the purchasing party or parties shall execute a pledge of the Membership Interest
being purchased and sold in favor of any holder of the Note. The Note shall be executed by all purchas-

ing parties as makers, and all purchasing parties shall be Jointly and severally liable for full payment ac-
cording to its terms.

Section 1.6. Liens. The selling party shall transfer and convey the Membership Interest to the

purchasing party or parties at closing free and clear of all encumbrances except those arising out of this
Agreement.

Section 1.7. Death Following Sale of Interest. Ifa living Member sells his or her Membership
Interest pursuant to this Agreement, and if such selling Member dies before receiving the entire purchase
price, then the purchasing party or parties shall pay to the estate of such Member an amount equal to the

given by the purchasing party or parties pursuant to this Section 1.7. To the extent of any remaining prin-
cipal balance, such note shall continue in effect according to its terms.

ARTICLE X1V - INDEMNIFICATION

Section 1.1. Indemnification. The Company shall indemnify and hold harmless each Member
and the Manager from any loss, liability or damage actually and reasonably incurred or suffered by any
such Member or Manager by reason of any act performed or omitted to be performed, or alleged to have
been performed or omitted, by such Member or Manager in connection with the business of the Com-
pany; provided that, no Member or Manager whose action or omission to act caused the loss, liability or
damage incurred or suffered, may receive indemnification or avoid liability with respect to any claim,
issue or matter as to which there is a final determination that such Member acted in bad faith, gross negli-
gence or willful misconduct. A final determination means an order of any court or arbitration panel that
is not appealed. This right of indemnification includes any judgment, award, settlement, cost, expenses
and reasonable attorney's fees incurred in connection with the defense of any actual or threatened claim or
action based on any such act or omission.

Section 1.2. Payment. Any such indemnification will only be paid from the assets of the Com-
pany, and will be made promptly following the fixing of the loss, liability, or damage incurred or suffered
by final judgment of any court, arbitration, settlement, contract, or otherwise (provided that attorneys' fees
and costs may be paid as incurred).

Section 1.3. Liability Limitation. A Member or Manager will not be liable to the Company for
any loss, liability or damage suffered or incurred by the Company, directly or indirectly, because of any
act or omission made by such Member in good faith and in the absence of willful misconduct.

ARTICLE XV - DISSOLUTION OF THE COMPANY

Section 1.1. Dissolution. The Company will be dissolved upon the happening of any of the fol-
lowing events:

A. Twenty years after the date of filing of Articles of Organization, unless its existence is
legally extended;



B. The written consent of all Members; or,

C. An event of withdrawal of a Member (as defined in Section 1.2 of this Article), unless the
Company is continued as provided in Section 1.3 of this Article.

Section 1.2. Event of Withdrawal. An event of withdrawal of a Member occurs when any of the
following occurs:

A. With respect to any Member who is an individual, upon either the death of the individual

or the entry by a court of competent jurisdiction of an order adjudicating the individual to be incompetent
to manage such individual's person or estate;

B. With respect to any Member that is an estate, upon final distribution of the estate's Mem-
bership Interest;

C. With respect to any Member that is a partnership or a limited liability company, upon
dissolution and liquidation of such entity;

D. With respect to any Member that is a corporation, upon filing of articles of dissolution of
the corporation;

E. With respect to any Member, the bankruptcy of the Member:; or

F. Any other event which terminates the continued membership of a Member in the Com-
pany.

ARTICLE XVI - LIQUIDATION

Section 1.1. Liquidation. Upon Dissolution of the Company, the Company shall immediately
wind up its affairs and liquidate. A reasonable time shall be allowed for the orderly liquidation of the

Company and the discharge of liabilities to creditors so as to enable the Company to minimize any losses
attendant upon Liquidation,

Section 1.2. Priority of Payment. The assets of the Company shall be distributed in Liquidation
of the Company in the following manner:;

A. To creditors by the payment or provisions for payment of the debts and liabilities of the
Company (other than any loans or advances that may have been made by any of the Members to the
Company) and the expenses of Liquidation;

B. To the setting up of any reserves that are reasonably necessary for any contingent or un-
foreseen liabilities or obligations of the Company;

C. To the repayment of any loans or advances that may have been made by any Member to

the Company (proportionally if the amount available for such repayment is insufficient for payment in
full);

D. To the payment to the Members of their respective Capital Accounts as adjusted for their
respective shares of liquidating Profits and Losses; and,

F. The balance, if any, to the Members in the ratio of their Membership Interests.



Section 1.3. Articles of Dissolution. When all debts, liabilities and obligations of the Company
have been provided for or paid, and all remaining assets distributed to the Members as provided in Sec-
tion 1.3 of this Article, the Company shall file Articles of Dissolution with the Colorado Secretary of
State pursuant to the Act. At such time, the Company shall also file an application for withdrawal of its
certificate of authority with the Colorado Secretary of State pursuant to the Act.

ARTICLE XVII - MISCELLANEOUS PROVISIONS

Section 1.1. Inurement. This Agreement shall be binding upon and inure to the benefit of all par-
ties hereto, their personal and legal representatives, guardians, successors and assigns to the extent, but
only to the extent, that assignment is provided for in accordance with, and permitted by, the provisions of
this Agreement.

Section 1.2. No Limit on Personal Activities. Nothing herein contained shall be construed to
limit in any manner the Members, or their respective agents, servants and employees, in carrying out their
own respective businesses or activities.

Section 1.3. Gender and Headings. Throughout this Agreement, where such meanings would be
appropriate, the masculine gender shall be deemed to include the feminine and the neuter and the singular
shall be deemed to include the plural. The headings herein are inserted only as a matter of convenience

and reference, and in no way define or describe the scope of the Agreement or the intent of any provisions
thereof.

Section 1.4. Entire Agreement. This Agreement sets forth all (and is intended by all parties here-
to to be an integration of all) the promises, agreements, conditions, understandings, warranties and repre-
sentations among the parties hereto with respect to the Company; and there are no promises, agreements,
conditions, understandings, warranties, or representations, oral or written, express or implied, among
them other than as set forth herein.

Section 1.5. Severability. Nothing contained in this Agreement shall be construed as requiring
the commission of any act contrary to law. In the event there is any conflict between any provision of this
Agreement and any statute, law, ordinance, or regulation contrary to which the Members or the Company
have no legal right to contract, the latter shall prevail, but in such event, the provisions of this Agreement
thus affected shall be curtailed and limited only to the extent necessary to conform with said requirement
of law. In the event that any part, article, section, paragraph, or clause of this Agreement shall be held to
be indefinite, invalid, or otherwise unenforceable, the entire Agreement shall not fail on account thereof,
and the balance of the Agreement shall continue in full force and effect.

Section 1.6. Wills. Each Member agrees to insert in his or her will or to execute a codicil thereto
directing and authorizing his or her personal representatives to fulfill and comply with the provisions
hereof and to sell and transfer his or her percentage of Membership Interest and Membership Rights in
accordance herewith.

Section 1.7. Waiver of Certain Rights. The Members agree that irreparable damage would occur
if any Member should bring an action in court to dissolve the Company. Accordingly, each Member ac-
cepts the provisions under this Agreement as such Member's sole entitlement on Dissolution and Liquida-
tion of the Company and hereby waives and renounces (to the fullest extent permitted by law) such Mem-
ber's right to seek a court decree of dissolution or to seek the appointment by a court of a liquidator for the
Company. Each Member further wajves and renounces any alternative rights which might otherwise be
provided by law upon the happening of an event of withdrawal under Section 1.2 of Article XV with re-
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spect to such Member and accepts the provisions under this Agreement as such Member's sole entitlement
upon the happening of such event.

Section 1.8. Waiver of Partition Right. Each Member hereby waives and renounces any right
that such Member may have, prior to the Dissolution and Liquidation of the Company, to maintain any
action for partition with respect to the Company's property.

Section 1.9. Specific Performance. If any Member proposes to transfer all or any part of such
Member's Membership Interest in violation of the terms of this Agreement, the Company or any Member
may apply to any court of competent Jurisdiction for an injunctive order prohibiting such proposed dispo-
sition except upon compliance with the terms of this Agreement, and the Company or any other Member
may institute and maintain any action or proceeding against the Member proposing to make such Transfer
to compel the specific performance of this Agreement. Any attempted Transfer in violation of this
Agreement will be null and void and of no force and effect. Similar injunctive relief and specific per-

formance may be obtained by the Company or any Member against any third party to compel compliance

any such action or proceeding the claim or defense that such remedy at law exists.

Section 1.10. Arbitration. If any controversy or claim arising out of this Agreement cannot be
settled by the Members, the controversy or claim will be settled by an individual or entity selected by the
written agreement of the Members or, if they cannot agree, by arbitration in accordance with the then ap-
plicable provisions of the Commercial Arbitration Rules of the American Arbitration Association and
pursuant to the Colorado Uniform Arbitration Act, as it may be amended and held in Denver, Colorado,
and judgment on such arbitration award may be entered in any court having jurisdiction.

Section 1.11. Time and Notices. Unless otherwise herein provided, all notices will be made in
writing, and all periods of time will begin or end on the day such notice is personally delivered to any re-
cipient or will be deemed fully made and delivered on the earlier of five (5) days after being sent by regis-
tered or certified mail, return receipt requested, postage prepaid, addressed to the Company or any Mem-
ber at the address indicated for such Member in the Company records (or at such other address as such
Member may give to the others in writing) or the date of actual receipt as indicated on the return receipt.
In computing the period of days, the date of personal delivery or date of deemed receipt of such notice
will be included. Any Member may waive, in writing, any notice required to be given pursuant to this
Agreement, whether before or after such required notice.

Section 1.12. Further Assurances. Without additional consideration, each Member hereby agrees
to sign, acknowledge and deliver any further instruments and documents as the Company determines to
be necessary or desirable from time to time (1) to effect the provisions or intent of this Agreement, (ii) to
ensure its status as a limited liability company in any jurisdiction where it owns property or transacts
business or (iii) to comply with any law, rule or regulation applying to the Company.

Section 1.13. Waiver. No waiver, express or implied, by any Member with respect to any breach
or default by any other Member in the performance of such Member's obligation under this Agreement
will be deemed a waiver of any further or other breach or default by such other Member. Failure on the
part of any Member to declare any other Member to be in breach or default, regardless of how long such
failure continues, will not constitute a continuing waiver.

Section 1.14. Construction. This Agreement shall be construed according to the laws of the State
of Colorado.




Section 1.15. Investment Representations. The undersigned Members and Economic Interest
Owners, if any, understand (1) that the Membership Interests and Economic Interests evidenced by this
Agreement have not been registered under the Securities Act of 1933, the Colorado Securities Act or any
other state securities laws (the Securities Acts") because the Company is issuing these Membership Inter-
ests and Economic Interests in reliance upon the exemption from registration requirements of the Securi-

Accordingly, each Member and Economic Interest Owner hereby confirms to the Company that
such Member and Economic Interest Owner is acquiring the Membership Interests and Economic Inter-

ests for such Member's and Economic Interest Owner's account, for investment and not with a view to the

filiate" of the Company and the Membership Interest or Economic Interest has been beneficially owned
and fully paid for by such Member or Economic Interest Owner for at least three (3) years.

Section 1.16. Legal Counsel. Each of the undersigned hereby acknowledges and agrees as fol-
lows:

A. That he or she has read in full the contents of this Agreement;

B. That before signing this Agreement he or she has had ample opportunity to consult with
independent legal counsel; and

C. That he or she has consulted with independent legal counsel, has received legal advice
regarding the contents of this Agreement and his or her rights and obligations with respect thereto, ac-
cepts the terms and conditions hereof and signs this Agreement of his or her own free will and without
undue influence of anyone including any of the parties hereto; or

D. That he or she has chosen not to obtain independent legal advice, understands the con-

tents hereof, acknowledges that certain of the provisions of this Agreement impose obligations on the part
of him or hér and his or her heirs, representatives and assigns and that by certain of the terms and condj-
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IN WITNESS WHEREOF, the unde

rsigned hereby agree, acknowledge and certify that the fore-
going Operating Agreement has been adopte

d by the Members of the Company.
MEMBERS:

(%
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EXHIBIT C

CHERRY HILLS VILLAGE
COLORADO
2450 E. Quincy Avenue Village Center
Cherry Hills Village, CO 80113 Telephone 303-789-2541
www.cherryhillsvillage.com FAX 303-761-9386

Liquor License Application Referral Request
December 23, 2015
Re: New Application
Cherry Hills Sushi Co LLC
1400 E. Hampden Ave. Suite 110
Cherry Hills Village, CO 80113
Dear Referral Organization: Cherry Hills Village City Attorney’s Office

Please advise the City Clerk of any problems or concerns with this establishment by
completing this request and returning to the City Clerk by January 28, 2016. The

eippliy's public hearing is scheduled for January 19, 2016

We have no objections.

Please note the following concerns:

See attached letter for detailed comments.

Agency Name: Cherry Hills Village City Attorney’s Office

Name: Linda C. Michow
Signature: ﬁ(flvxzﬁa )7& chor T~
Date: January 26, 2016

Sincerely,

Laura Smith

City Clerk



CHERRY HILLS VILLAGE

COLORADO
2450 E. Quincy Avenue Village Center
Cherry Hills Village, CO 80113 Telephone 303-789-2541
www.cherryhillsvillage.com FAX 303-761-9386

Liquor Licensing Referral Request

January 6, 2016

Re: New Application

Cherry Hills Sushi Co

1400 E. Hampden Ave. Suite 110

Cherry Hills Village, CO 80113

Dear Referral Organization: Cherry Hills Village Police Departiment

Please advise the City Clerk of any problems or concerns with this establishment by
Wﬁng this request and returning to the City Clerk by January 28, 2016.

We have no objections.

Please note the following concerns:

See attached letter for detailed comments.

Agency Name: Cherry Hills Village Police Department
T
Name: VV\LC\.LELALE- T e/12=4

Signaturezm

Date: </ /,//"/ /20/,6

Sincerely,

phua§osty

Laura Smith
City Clerk




CHERRY HILLS VILLAGE

COLORADO
2450 E. Quincy Avenue Village Center
Cherry Hills Village, CO 80113 Telephone 303-789-2541
www.cherryhillsvillage.com FAX 303-761-9386

Liguor Licensing Referral Request

January 8, 2016

Re: New Application

Cherry Hills Sushi Co LLC

1400 E. Hampden Ave. Suite 110
Cherry Hills Village, CO 80113

Dear Referral Organization: Cherry Hills Village Community Development Department

Please advise the City Clerk of any problems or concerns with this establishment by
completing this request and returning to the City Clerk by January 28, 2016.

é We have no objections.

Please note the following concerns:

. See attached letter for detailed comments.

Agency Name: Cherry Hills Village Community Development Department

Name:

Signature:

Date:

Sincerely,

st

Laura Smith
City Clerk



PUBLISHER’S AFFIDAVIT

STATE OF COLORADO,)
) SS.
COUNTY OF ARAPAHOE)

I Gerri Sweeney, do solemnly affirm that I am the
Publisher of THE VILLAGER,; that the same is a weekly
newspaper published in Greenwood Village, County of
Arapahoe, State of Colorado, and has a general circulation
therein; that said newspaper has been continuously and
uninterruptedly published in said County of Arapahoe for
a period of at least 52 consecutive weeks prior to the first
publication of the annexed notice, that said newspaper is
entered in the post office at Englewood, Colorado, as
periodical class mail matter and that said newspaper is a
newspaper within the meaning of the Act of General
Assembly of the State of Colorado, approved March 30,
1923, and entitled “Legal Notice and Advertisements,”
with other Acts relating to the printing and publishing of
legal notice and advertisements. That the annexed notice
was published in the regular and entire issue of said
newspaper for a period of __ONE
insertions that the first publication of said notice was in
the issue of said newspaper dated:

JANUARY 14 , 2016

and the last publication of said notice, was in the issue of
said newspaper dated:

consecutive

JANUARY 14 ,2016

Publigher

Subscribed and afﬁrmed/wbefore me, a Notary Public.

This_/§ dayof __ .} avbua(’;/ A.D., 2016
L4
Notary P / lic
My Commission expires:
Pat McLachla
NOTARY PUBLIC?
SNTOATE OF COLORADO
My CorTARY D 20134030748
MISSION EXPIRES JUNE 1, 2017

EXHIBIT D

LEGAL NOTICES

PILISAGER

January 14, 2016

NOTICE OF PUBLIC HEARING

Notice is hereby given that a Public Hear-
ing will be held before the City Councit
for the City of Cherry Hills Viliage at the
Village Center, 2450 E. Quincy Avenue,
on February 2nd, 2016 at 6:30 p.m. for
the pumose of receiving written and oral
comments from the public concernin

the aﬂ)llca(ion of Cherry Hills Sushi Co.
for a Hotel and Restaurant Liquor License
at 1400 East Hampden Avenue, Suite
110 in the City of Cherry Hills Village.

All interested parties are encouraged
to attend the hearing and to submit
comments. For more information, call
303-783-2732.

Published in The Villager
Published: January 14, 2016
Legal # 6222
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CHERRY HILLS VILLAGE

COLORADO
2450 E. Quincy Avenue Village Center
Cherry Hills Village, CO 80113 Telephone 303-789-2541
www.cherryhillsvillage.com FAX 303-761-9386
ITEM: 8b
MEMORANDUM
TO: HONORABLE MAYOR CHRISTMAN AND MEMBERS OF THE CITY COUNCIL

FROM: JAY GOLDIE, DEPUTY CITY MANAGER/DIRECTOR OF PUBLIC WORKS
SUBJECT: TRANSPORTATION ASSESSMENT PROPOSAL - FHU

DATE: FEBRUARY 2, 2016

On October 20, 2015 staff presented to City Council the initial Transportation Analysis proposal submitted
by Felsburg Holt and Ullevig (FHU). This original proposal was based on the RFQ that was advertised by
the City as a Comprehensive Traffic Analysis within the Village. Focused on feedback from City Council,
staff has worked with FHU to change the proposal to an intensive data collection project. This program is
designed to gather baseline information to be used as a tool to document current traffic issues and give the
City the ability to make informed decisions as how to best mitigate future issues and needs.

The System Assessment has three major components as outlined in the revised scope (Exhibit A). These
tasks include:

e Task 1: Intersection Data Collection and Analysis
e Task 2: School Evaluation
e Task 3: Cut Through Traffic Assessment

The assessment will give the City the knowledge necessary to address residents’ concerns about traffic
congestion and the true origin of the vehicles traveling through Cherry Hills Village. Without collecting this
data we can only make assumptions as to the effect of cut through and school traffic on the congestion and
volume telated issues that are occurring in the interior of the Village. Under Task 1, the Consultant will use
the data to develop projections for future volumes and patterns that will be helpful for future planning
efforts. Under Task 2, the consultant will analyze the collected data to make recommendations to help
address safety and traffic flow issues around the school zones as well as document volumes directly related to
school traffic. Task 3, will focus on determining how much of the Village’s traffic volume is actually
generated from motorists trying to avoid congestion and gridlock on the surrounding state highways.

The project being proposed is heavily weighted toward data collection efforts. This information will be
needed to make well-informed decisions about necessary improvements or changes to the roadway system in
the future. Ongoing efforts and collection will be needed in the future to help make these decisions. Staff has
worked with FHU in an effort to design a data collection program that covers the most travelled corridors of
the City aiming to ensure that there are no gaps in the information. The cost for the project is $74,040.00.
The 2016 budget for this project is $75,000.00.

G:\City Council\MTG-MEMO



STAFF RECOMMENDATION
Staff recommends that City Council approve the Contract with Felsburg Holt and Ullevig in the amount of
$74,040.00 for the scope of work outlined in the updated proposal by FHU (Exhibit A).

RECOMMENDED MOTION
“I move to approve the contract for services with Felsbutg Holt and Ullevig in the amount of $74, 040.00 for
the completion of the Traffic Analysis as outlined in the attached proposal and scope of work.”

ATTACHMENTS

Exhibit A: Scope of Work for Cherry Hills Village Traffic Analysis
Exhibit B: Detailed Cost Proposal

Exhibit C: Contract for Services

G:\City Council\MTG-MEMO
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EXHIBIT A

City of Cherry Hills Village
Comprehensive Transportation Analysis
Scope of Work - January 14, 2016

PROJECT MANAGEMENT / PROJECT COORDINATION

Project Team Meetings: Regularly scheduled meetings of the Project Team, consisting of City staff,
resident advisors and FHU staff, will occur at major milestones to meet project requirements. Over the
course of the project, we anticipate approximately four team meetings. The purpose of these meetings
will be to review data and analyses, to update staff on study progress, and to develop and evaluate
alternatives.

City Council Updates: FHU will prepare and present study findings and recommendations to City
Council. We anticipated attending two meetings.

SCOPE OF WORK

FHU proposes to conduct the transportation system analysis through a series of tasks where each task is
defined by two main efforts:

e identifying issues and needs
e developing recommendations to address these issues and needs

The tasks are sequential and after each task the results and recommendations will be discussed and the
City will decide whether the project should move on to the next task.

TASK 1: INTERSECTION DATA COLLECTION AND ANALYSIS

This task will focus on operations and needs at key intersections within the City. The following tasks
describe the datasets to be collected and the analysis to be conducted in assessing traffic operations
throughout the City.

Existing Traffic Counts

FHU will collect peak hour turning movement data at the 12 locations and daily traffic and speed data
along key roadways. We will use these data to determine existing delay and level of service at the study
intersections during the peak hours. The graphic at the end of this scope of work shows the anticipated
locations for traffic data collection.

Traffic Projections and Future Operations
To support the development of future traffic projections and future traffic operations we will collect the
following data.

o Current and forecasted socioeconomic and geographic data
o Housing, employment, and commute patterns from census track data
o Regional population and employment growth projections



o Population and employment centers
o Lland use patterns and economic development areas
o DRCOG travel demand model data

o Landuse

o TAZ structure

o Travel patterns

o Traffic projections

These data will be the source for developing future traffic volumes along Village roadways and at study
intersections. This effort includes the refinement of the DRCOG regional model data and modifications
to the model to match Cherry Hills Village land use projections and street classifications.

Analysis and Assessment
FHU will analyze collected data. This analysis will determine the following items:

o Future traffic volumes at study intersections and along study roadways.

o Existing and future traffic operations at study intersections to identify issues and to determine
recommendations for improvements or changes

o General assessment using intersection data and travel demand model data to estimate existing
and potential future regional travel patterns and their impact on Cherry Hills

Identify Issues and Recommendations

FHU will summarize these analyses and assessments in a transportation assessment report. This report
will use graphics and tables to show existing and future traffic volumes, highlight major findings and to
explain recommendations.

TASK 2: SCHOOL EVALUATION
Supplemental Data Collection
To conduct an assessment of school operations and their impacts on the transportation system
additional traffic data will be needed. The traffic count program will collect some traffic data needed at
the school access points. For example, traffic counts along Quincy at Meade and at the Kent Denver
access will capture school traffic patterns during the morning drop-off because it coincides with the
morning peak period of travel. On the other hand, the evening peak travel period occurs after the
afternoon pick up at schools. Therefore, we will need to supplement the traffic data with additional
counts at the following locations:

e Quincy & Meade during the afternoon pick up

e Quincy & Kent Denver access during the afternoon pick up

e Saint Mary’s three accesses during the morning drop off and the afternoon pick up
These additional count efforts will be focused on the 15 minutes before the 15 minutes after the
school’s start and end times.

Existing Conditions Assessment
This effort will include identifying and reviewing pedestrian, signage and other accommodations around
the schools.



Assessment of Patterns and Issues

Using the traffic data collected at school access points and field observations, FHU will developed an
assessment of drop and pick up patterns and the impact these patterns have on the existing
transportation system. Based on this evaluation FHU will provide recommendations to address
deficiencies and/or issues related to safety and traffic flow.

Recommendations and Memo Report

The above efforts will be described and presented in a technical memorandum with graphics. This
report will document existing issues and travel patterns and provide recommendations to address these
issues.

TASK 3: CUT THROUGH TRAFFIC ASSESSMENT
This task is primarily focused on identifying cut-through traffic in the study area. We will use the
following approach for this effort.

o License plate recognition — The purpose of license plate recognition (LPR) is to determine cut-
through traffic on study area collectors and local streets. In the attached data collection
approach graphic, we propose to set up LPR cameras at three locations in the study area during
the AM and PM peak hours. The cameras are positioned to record the cut-through traffic on the
following roadways by recording license plates on vehicles using the street and then tracking
them through the study area.

o Colorado Avenue - Camera 3 with Cameras 1, 2
o Quincy West of Happy Canyon — Cameras and 2
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PROJECT HOURS AND FEES

EXHIBIT B

The table below shows anticipated hours and fees for each task. It is anticipated that this scope of work

and data collection could be completed for a total budget of $74,040.
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EXHIBIT C

PROFESSIONAL SERVICES AGREEMENT BETWEEN
CITY OF CHERRY HILLS VILLAGE AND FELSBURG HOLT AND ULLEVIG, INC.

THIS PROFESSIONAL SERVICES AGREEMENT (“Agreement”) is made and entered into
this 2nd of February, 2016, (“Effective Date”) by and between the CITY OF CHERRY HILLS
VILLAGE, a Colorado home rule municipal corporation (the “City”), and Felsburg Holt and Ullevig,
Inc., a Colorado corporation (the “Consultant”). The City and the Consultant may be collectively
referred to as the “Parties” and each individually as “Party”.

RECITALS AND REPRESENTATIONS

WHEREAS, the Consultant represents to the City that the Consultant has the skill, ability, and
expertise to perform the services described in this Agreement; and

WHEREAS, the City desires to engage the Consultant to provide the services described in this
Agreement subject to the terms and conditions of the Agreement.

NOW, THEREFORE, inconsideration of the terms and conditions contained herein and other
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, it is
mutually agreed by and between the Parties as follows:

1. LINE OF AUTHORITY: Jay Goldie, Interim City Manager, is the City representative
responsible for overseeing and coordinating the Transportation Assessment Project (the “City Authorized
Representative”), and is designated as the City Authorized Representative for the purpose of
administering, coordinating, and approving the work performed by the Consultant under this Agreement.
For purposes of this Agreement, the Consultant’s designated representative is Jenny Young, Principal
(the “Consultant Authorized Representative”).

2. SCOPE OF SERVICES: Consultant shall perform all services described in Exhibit A
(the “Services”) diligently and professionally and in a manner satisfactory to the City Authorized
Representative.

The City, from time to time, may request changes to the Services to be performed hereunder. If
agreed to by both Parties, Consultant will, within a reasonable time period, provide to the City in writing
a price and modification to services for the proposed addition to Services. Such changes, including any
increase or decrease in the amount of the Consultant’s compensation, when mutually agreed upon
between the City and Consultant, shall become an amendment to and part of this Agreement, provided
any such change is in writing and signed by the Mayor and by the Consultant Authorized Representative.
Unless otherwise stated in the written amendment, Consultant will invoice the City on the next billing
cycle after completion of the addition to Services or if the change involves an ongoing new addition to the
Services, Consultant will include the associated adjustment to the monthly compensation amount.

If Consultant proceeds without such written change authorization, then the Consultant shall be
deemed to have waived any claim for additional compensation, including a claim based on the theory of
unjust enrichment, quantum meruit or implied contract. Except as expressly provided herein, no agent,
employee or representative of the City shall have the authority to enter into any changes or modifications,
either directly or implied by a course of action, relating to the terms and scope of this Agreement. If
Consultant performs any work beyond the Services described in Exhibit A, it does so at its own risk.

3. COMPENSATION FOR SERVICES: In consideration for the provision of Services
described in Exhibit A, the City agrees to compensate the Consultant based on the following:



a. In consideration for the completion of the Services specified herein by
Consultant, the City shall pay Consultant a not to exceed amount of seventy four thousand forty
dollars and 00 cents ($74,040.00) in accordance with pricing proposal set forth in the
Consultant’s Proposal, a copy of which is attached and incorporated as part of Exhibit B. In
accordance with the Scope of Services (Exhibit A), the City has the right to terminate this
Agreement at the conclusion of each task identified in Exhibit A without providing thirty days’
advance written notice as required in Section 13 if the City determines in its sole and absolute
discretion not to proceed with the next task. Upon City’s written notice of termination, the
Consultant shall immediately cease work and shall be entitled to receive compensation for any
satisfactory work completed pursuant to the terms of this Agreement prior to the date of notice of
termination. Except as may be agreed upon by the City and Consultant through written change
orders as described in Section 2 above, in no event shall the City be liable for payment under this
Agreement in excess of seventy four thousand forty dollars and 00 cents ($74,040.00).

b. The Consultant shall submit invoices to the City in accordance with the terms of
this Agreement. Invoices will be billed to the City on a regular basis, but no more frequently than
every thirty (30) days. The not to exceed fee specified herein shall include all fees and expenses
incurred by Consultant in performing the services hereunder.

c. Consultant’s invoice(s) shall be in a format acceptable to the City, shall be
supported by information in such detail as may be required by the City and shall be sufficient to
substantiate that the Consultant has performed the Services described in Exhibit A. The City
may withhold payment for work which is not completed as scheduled, or which is completed
unsatisfactorily, until completed satisfactorily and may deny payment for such work upon
termination by the Consultant.

4. TERM: It is mutually agreed by the Parties that the term of this Agreement shall
commence as of the Effective Date and terminate upon completion of the Services, unless earlier
terminated in accordance with the terms and conditions of this Agreement. Any extension of the term of
this beyond the current fiscal year shall be contingent upon annual funding being appropriated, budgeted
and otherwise made available for such purposes and subject to the City’s satisfaction with all services
received during the preceding term.

5. CONFLICT OF INTEREST: The Consultant agrees that no official, officer or
employee of the City shall have any personal or beneficial interest whatsoever in the Services described
herein, and the Consultant further agrees not to hire, pay, or contract for services of any official, officer or
employee of the City. A conflict of interest shall include transactions, activities or conduct that would
affect the judgment, actions or work of the Consultant by placing the Consultant’s own interests, or the
interest of any party with whom the Consultant has a contractual arrangement, in conflict with those of
the City.

6. INDEPENDENT CONTRACTOR: The Consultant shall perform the Services as an
independent Contractor and shall not be deemed by virtue of this Agreement to have entered into any
partnership, joint venture, employer/employee or other relationship with the City other than as a
contracting party and independent Consultant. The City shall not be obligated to secure, and shall not
provide, any insurance coverage or employment benefits of any kind or type to or for the Consultant or
the Consultant’s employees, sub-consultants, Consultants, agents, or representatives, including coverage
or benefits related but not limited to: local, state, or federal income or other tax contributions; insurance
contributions (e.g., FICA); workers’ compensation; disability, injury, or health; professional liability
insurance, errors and omissions insurance; or retirement account contributions.
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7. INDEMNIFICATION: The City cannot and by this Agreement does not agree to
indemnify, hold harmless, exonerate or assume the defense of the Consultant or any other person or entity
whatsoever. The Consultant shall defend, indemnify and hold harmless the City, its elected officials,
officers, directors, agents, and employees from any and all claims, demands, suits, actions or proceedings
of any kind or nature whatsoever, in any way resulting from or arising from this Agreement; provided,
however, that the Consultant need not indemnify or save harmless the City, its officers, agents and
employees from damages resulting from the negligence of City’s elected officials, officers, directors,
agents, and employees. Consultant’s defense, indemnification and insurance obligations shall be to the
fullest extent permitted by law and nothing in this Agreement shall be construed as requiring the
Consultant to defend in litigation, indemnify or insure the City against liability arising out of the death or
bodily injury to person or damage to property caused by the negligence or fault of the City or any third
party under the control or supervision of the City.

8. INSURANCE: The Consultant shall obtain and maintain the following types and
minimum amounts of insurance, which shall remain in full force and effect during the term of this
Agreement and for a period of one (1) year after completion of the Services:

a. Commercial General Liability $1,000,000 each occurrence
$2,000,000 general aggregate limit

$2,000,000 products completed operations
aggregate limit

$1,000,000 personal and advertising injury
b. Worker’s Compensation $100,000 per accident
$500,000 policy limit
c. Automobile Liability $1,000,000 Combined single limit

The Contractor’s failure to obtain and continuously maintain policies of insurance in accordance
with this Section shall not limit, prevent, preclude, excuse, or modify any liability, claims, demands, or
other obligations of the Contractor arising from performance or non-performance of this Agreement.

9. NO WAIVER OF GOVERNMENTAL IMMUNITY: The Parties hereto understand
and agree that the City, its elected officials, directors, agents and employees, are relying on, and do not
waive or intend to waive by any provisions of this Agreement, the monetary limitations or any other
rights, immunities and protections provided by the Colorado Governmental Immunity Act, §§ 24-10-101
to 120, C.R.S., as the same may be amended from time to time, or otherwise available to the City.

10. ASSIGNMENT: The Consultant covenants and agrees that it will not assign or transfer
its rights hereunder, either in whole or in part without the prior written approval of the City. Any attempt
by the Consultant to assign or transfer its rights hereunder shall, at the option of the City Authorized
Representative, void the assignment or automatically terminate this Agreement and all rights of the
Consultant hereunder.

11. CITY REVIEW OF RECORDS: The Consultant agrees that, upon a reasonable
request of the City Authorized Representative, at any time during the term of this Agreement or three (3)
years thereafter, will make available for inspection and audit upon request by the City Authorized
Representative, the City Finance Director, or any of their authorized representatives, those books and
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records of the Consultant’s work performed under this Agreement. Nothing construed herein shall be
construed as a requirement that Consultant shall provide its financial records determined to be proprietary
by the Consultant. The Consultant shall maintain such records until the expiration of the three (3) years
following the end of the term of this Agreement.

12. OWNERSHIP OF DOCUMENTS: Working papers, reports and other documents
prepared by the Consultant in connection with this Agreement shall be the property of the City. The
Consultant shall provide the City with all copies of all reports, data and work product collected or
produced by Consultant upon the City’s request. The Consultant shall provide the City with copies of any
documents produced in association with the Consultant’s Services within five (5) business days upon
written request of the City.

13. TERMINATION: Either Party shall have the right to terminate this Agreement, with or
without cause, by giving written notice to the other Party of such termination and specifying the effective
date thereof, which notice shall be given at least thirty (30) calendar days before the effective date of such
termination. In such event, all finished or unfinished documents, data, studies, and reports which are
considered to be documents subject to the Colorado Open Records Act shall become the City's property.
The Consultant shall be entitled to receive compensation in accordance with this Agreement for any
satisfactory work completed pursuant to the terms of this Agreement prior to the date of notice of
termination. Notwithstanding the above, the Consultant shall not be relieved of liability to the City for
damages sustained by the City by virtue of any breach of the Agreement by the Consultant. The
Consultant’s indemnification obligations hereunder shall survive termination of this Agreement

14. NOTICES: Notices concerning termination of this Agreement, notices of alleged or
actual violations of the terms or provisions of this Agreement, and all other notices shall be made as
follows:

To the City: City of Cherry Hills Village
Attn: City Manager
2450 East Quincy Avenue
Cherry Hills Village, CO 80113

with a copy to: City Attorney for Cherry Hills Village
c/o City of Cherry Hills Village
2450 East Quincy Avenue
Cherry Hills Village, CO 80113

To the Consultant: Felsburg Holt and Ullevig
Attn: Jenny Young, Principal
6300 South Syracuse Way, Suite 600
Greenwood Village, CO 80111

Said notices shall be delivered personally during normal business hours to the appropriate office
above, or by prepaid first class U.S. mail, via facsimile, or other method authorized in writing by the City
Authorized Representative and the Consultant Authorized Representative. Mailed notices shall be
deemed effective upon receipt or three (3) working days after the date of mailing, whichever is earlier.
The Parties may from time to time designate substitute addresses or persons where and to whom such
notices are to be mailed or delivered, but such substitutions shall not be effective until actual receipt of
written notification.
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15. NONDISCRIMINATION: In connection with the performance of work under this
Agreement, the Consultant agrees not to refuse to hire, discharge, promote or demote, or to discriminate
in matters of compensation against any person otherwise qualified, solely because of race, color, religion,
national origin, gender, age, military status, sexual orientation, marital status, or physical or mental
disability.

16. ILLEGAL ALIENS: Consultant shall not knowingly employ or contract with an illegal
alien to perform work under this Agreement. Consultant shall not contract with a subcontractor that fails
to certify that the subcontractor does not knowingly employ or contract with any illegal aliens. By
entering into this Agreement, Consultant certifies that it has verified, or attempted to verify, through
participation in the basic pilot program that the Consultant does not employ any illegal aliens. If the
Consultant is not accepted into the basic pilot program, the Consultant shall apply to participate in the
basic pilot program every three months until the Consultant is accepted, or this Agreement had been
completed, whichever is earlier. The Consultant is prohibited from using the basic pilot program
procedures to undertake pre-employment screening of job applicants while this Agreement is being
performed. If the Consultant obtains actual knowledge that a subcontractor performing work under this
Agreement knowingly employs or contracts with an illegal alien, the Consultant shall be required to
notify the subcontractor and the City within three (3) days that the Consultant has actual knowledge that a
subcontractor is employing or contracting with an illegal alien. The Consultant shall terminate the
subcontract if the subcontractor does not stop employing or contracting with the illegal alien within three
(3) days of receiving the notice regarding Consultant’s actual knowledge. The Consultant shall not
terminate the subcontract if, during such three days, the subcontractor provides information to establish
that the subcontractor has not knowingly employed or contracted with an illegal alien. The Consultant is
required to comply with any reasonable request made by the Department of Labor and Employment made
in the course of an investigation undertaken to determine compliance with this provision and applicable
state law. If the Consultant violates this provision, the City may terminate this Agreement, and the
Consultant may be liable for actual and/or consequential damages incurred by the City, notwithstanding
any limitation on such damages provided by such Agreement.

17. GOVERNING LAW; VENUE: This Agreement shall be deemed to have been made in,
and construed in accordance with the laws of the State of Colorado. Venue for any action hereunder shall
be in the District Court, County of Arapahoe, State of Colorado. The Consultant expressly waives the
right to bring any action in or to remove any action to any other jurisdiction, whether state or federal.

18. COMPLIANCE WITH ALL LAWS AND REGULATIONS: All of the work
performed under this Agreement by the Consultant shall comply with all applicable laws, rules,
regulations and codes of the United States and the State of Colorado. The Consultant shall also comply
with all applicable ordinances, regulations, and resolutions of the City and shall commit no trespass on
any public or private property in the performance of any of the work embraced by this Agreement.

19. SEVERABLITY: In the event any of the provisions of this Agreement are held to be
unenforceable or invalid by any court of competent jurisdiction, the validity of the remaining provisions
shall not be affected, provided that the remaining provisions without the invalidated provisions are
consistent with the Parties’ intent. Should either party fail to enforce a specific term of this Agreement it
shall not be a waiver of a subsequent right of enforcement, nor shall it be deemed a modification or
alteration of the terms and conditions contained herein.

20. NO THIRD PARTY BENEFICIARIES: The enforcement of the terms and conditions
of this Agreement and all rights of action relating to such enforcement, shall be strictly reserved to the
City and the Consultant, and nothing contained in this Agreement shall give or allow any such claim or
right of action by any other or third person under such Agreement.
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21. HEADINGS; RECITALS: The headings contained in this Agreement are for reference
purposes only and shall not in any way affect the meaning or interpretation of this Agreement. The
Recitals to this Agreement are incorporated herein.

22, ENTIRE AGREEMENT: The Parties acknowledge and agree that the provisions
contained herein constitute the entire agreement and that all representations made by any elected official,
officer, director, agent or employee of the respective parties unless included herein are null and void and
of no effect. No alterations, amendments, changes or modifications to this Agreement, except those
which are expressly reserved herein to the Mayor, the City Authorized Representative and/or the
Consultant Authorized Representative, shall be valid unless they are contained in writing and executed by
all the Parties with the same formality as this Agreement.

23. FORCE MAJEURE: Neither Party shall be liable for damages, delays, or failure to
perform its obligations under this Agreement if performance is made impractical or impossible, or
unpredictably and abnormally difficult or costly, as a result of any unforeseen occurrence, including but
not limited to fire, flood, acts of God, civil unrest, failure of a third party to cooperate in providing
services other than Consultant’s subcontractors, or other occurrences beyond the reasonable control of the
party invoking this Force Majeure clause. The Party invoking this Force Majeure clause shall notify the
other Party immediately by verbal communication and in writing of the nature and extent of the
contingency within five (5) business days after its occurrence or discovery of its occurrence, and shall
take reasonable measures to mitigate any impact of the event that triggered the invoking of this Force
Majeure clause. If the Force Majeure event shall impact schedule or increase the costs incurred by
Consultant, such items shall be handled in accordance with Section 2 and 3.

24, INCORPORATION OF EXHIBITS: All exhibits referenced in this Agreement and
attached hereto shall be incorporated into this Agreement for all purposes.

IN WITNESS WHEREOQF, the City and the Consultant have executed this Professional Services
Agreement as of the above date.

CITY:
CITY OF CHERRY HILLS VILLAGE, a Colorado home
rule municipal corporation

BY:

Laura Christman, Mayor
DATE: February 2™ 2016

APPROVED AS TO FORM:

Linda Michow, City Attorney

CONSULTANT:
Felsburg Holt and Ullevig, Inc.
a Colorado corporation

BY: DATE: , 2016
Jenny Young, Principal
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EXHIBIT A
SCOPE OF SERVICES

City of Cherry Hills Village
Comprehensive Transportation Analysis
Scope of Work — January 14, 2016

PROJECT MANAGEMENT / PROJECT COORDINATION

Project Team Meetings: Regularly scheduled meetings of the Project Team, consisting of City staff,
resident advisers and FHU staff, will occur at major milestones to meet project requirements. Over the
course of the project, we antidipate approximately four team meetings. The purpese of these meetings
will be to review data and analyses, to update staff on study progress, and to develop and evaluate
aiternatives.

City Council Updates: FHU will prepare and present study findings and recommendations to City
Council. We anticipated attending twe meetings.

SCOPE OF WORK

FHU proposes to conduct the transportation system analysis through a serias of tasks where each task is
defined by two main efforts:

identifying issues and needs
® developing recommendations to address these issues and needs

The tasks are sequential and after each task the results and recommendations will be discussed and the
City will decide whether the project sheuld move on to the next task.

TASK 1: INTERSECTION DATA COLLECTION AND ANALYSIS

This task will focus on operations and needs at key intersections within the City. The following tasks
describe the datasets to be collected and the analysis to be conducted in assessing traffic cperations
throughout the City.

Existing Traffic Counts

FHU will coliect peak hour tuming movement data at the 12 locations and daily traffic and speed data
along key roadways. We will use these data to determine existing delay and level of service at the study
intersections during the peak hours. The graphic at the end of this soope of work shows the anticipated
loxations for traffic data collection.

Traffic Projections and Future Operations
To support the development of future traffic projections and future traffic operations we will collect the
following data.

o Current and forecasted sociceconomic and gepgraphic data

o Housing, employment, and commute patterns from census track data
© Regional population and employment growth projections
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o Population and employment centers
¢ Land use patterns and economic development areas
¢ DROOG travel demand mode! data

o Landuse

o TAZ structure

o Trawel patterns

o Traffic prejections

These data will be the source for developing future traffic volumes along Village roadways and at study
intersections. This effort includes the refinement of the DRCOG regional model data and modifications
to the model to match Cherry Hills Yillage land use projections and street classifications.

Analysis and Assessment
FHU will analyze collected data. This analysis will determine the following itemns:

© Future traffic volumes at study intersections and along study roadways.

¢ Existing and future traffic operations at study intersections to identify issues and to determine
recommendations for improvements or changes

o General assessment using intersection data and travel demand model data to estimate existing
and potential future regienal travel pattemns and their impact on Cherry Hilis

Identify Issues and Recommendations

FHU will summarize these analyses and assessments in a transportation assessment repert. This report
will use graphics and tables to show existing and future traffic volumes, highlight major findings and to
explain recommendations.

TASK 2: SCHOOL EVALUATION
Supplemental Data Collection
To conduct an assessment of schoo! operations and their impacts on the transportation system
additiona! traffic data will be needed. The traffic count program will coliect some traffic data needed at
the scheol access points. For exampie, traffic counts along Quincy st Meade and at the Kent Denver
access will capture school traffic pattemns during the moming drop-off because it coincides with the
morning peak period of travel. On the other hand, the evening peak trave! period ocours after the
afternoon pick up at schools. Therefore, we will need to supplement the traffic data with additional
counts at the following locations:

¢  Quincy & Meade during the afternoon pick up

¢ Quincy & Kent Denver access during the afterncon pick up

®  Saint Mary’s three accesses during the merning drop off and the aftemocen pick up

These additional count efforts will be fooused on the 15 minutes before the 15 minutes after the
scheoi’s start and end times.

Existing Conditions Assessment

This effort will include identifying and reviewing pedestrian, signage and other accommedaticns around
the schools.
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Assessment of Patterns and Issues

Using the traffic data collected at school access peints and field observations, FHU will developed an
assessment of drop and pidk up patterns and the impact these patterns have on the existing
transportation system. Based on this evaluation FHU will provide recommendations to address
deficiencies andfor issues related to safety and waffic flow.

Recommendations and Memo Report

The above efforts will be desoribed and presented in a technical memorandum with graphics. This
report will document existing issues and trave! patterns and provide recommendations to address these
tssues.

TASK 3: CUT THROUGH TRAFFIC ASSESSMENT
This task is primarily fooused on identifying cut-through traffic in the study area. We will use the
following approach for this effort.

¢ License plate recognition — The purpose of license plate recogmition [LPR) is to determine cut-

through traffic on study area collectors and local streets. In the attached data collection
approach graphic, we propose to set up LPR cameras at three locations in the study area during
the AM and PM peak hours. The cameras are positioned to record the cut-through traffic on the
following roadways by recording license plates on vehides using the street and then tracking
them through the study area.

o Colorado Avenue - Camera 3 with Cameras 1, 2

o Quincy West of Happy Canyon — Cameras and 2
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EXHIBIT B
COMPENSATION
PROJECT HOURS AND FEES

The table below shows anticipated hours and fees for each task. It is anticipated that this scope of work
and data collection could be completed for a total budget of $74,040.
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Task 3 - Cut Through Traffic Asseszment
Compste and Analyze Data 0 - : =
and Digs COMCHISIONS
Technia) Memar areluty 2 6 4 4 16

Onta coliection flicense plote surveys 4 lacations @58,750 per location} - Selert Locations

Tesk 3 - Qut Throuph Traflic Asspsement Fop 3 v $72,840

Othar Dirert Costs ) 473,040
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