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BRADFORD PUBLISHING CO. RECORD OF PROCEEDINGS

Minutes of the
City Council of the City of Cherry Hills Village, Colorado
Held on Tuesday, December 13, 2011 at 6:30 p.m.
At the Village Center

Mayor Mike Wozniak called the meeting to order at 6:30 p.m.

ROLL CALL

Mayor Mike Wozniak, Councilors Mark Griffin, Russell Stewart, Alex Brown, and Klasina
VanderWerf were present on silent roll call. Also present were City Manager John
Patterson, City Attorney Ken Fellman, Finance Director Karen Proctor, Community
Development Director Rob Zuccaro, Public Works Director Jay Goldie, Deputy Chief
Jody Sansing, Parks, Trails & Recreation Administrator Ryan Berninzoni, Crew Chief
Ralph Mason, and City Clerk Laura Smith.

Councilor Harriet LaMair arrived at 6:35 p.m.

Councilor Scott Roswell arrived at 6:45 p.m.

Absent: none

STAFF AWARD PRESENTATION

Mayor Wozniak presented a plaque to Commander Patrick Weathers to express the
City’s gratitude for Commander Weathers’ hard work and dedication over the thirty
years he has been with the Police Department.

Commander Weathers thanked the Mayor, City Council, City Manager, and Deputy
Chief for all their support. He stated that he was proud to work for Cherry Hills Village.

AUDIENCE PARTICIPATION PERIOD

None

CONSENT AGENDA

Mayor Pro Tem Stewart moved, seconded by Councilor Griffin to approve the following
items on the Consent Agenda:

Approval of Minutes — November 15, 2011

Resolution 16, Series 2011; Authorizing a Mail Ballot Election for the April
3, 2012 Municipal Election

Trail Easement Donation at 4460 S. Downing Street

Contract for Services with Kissinger & Fellman

2012 Agreement for Dispatch Services

Sanitary Sewer Connector Agreement with Greenwood Village
Improvement District #1 (GID#1)

oo

~0 a0

The motion carried unanimously.

ITEMS REMOVED FROM CONSENT AGENDA

None

UNFINISHED BUSINESS
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Proposed 2012 Budget

Finance Director Karen Proctor indicated that there had been several changes to the
proposed 2012 budget since first reading at the November 15" meeting. She explained
that staff had received the final property tax amount which was lower than previously
estimated. This would reduce the revenue to the General Fund by $2,733; to the Capital
Fund by $374; and to Fund 30 by $1,871. Additionally several expenditures had been
added to the budget including $10,000 for the Police Chief Recruitment process and
$5,000 for the purchase of a hand held GPS unit. In order to balance the budget the
predicted revenue from motor vehicle use tax and sales tax had been increased.

Mayor Pro Tem Stewart moved, seconded by Councilor Brown to approve Council Bill
12, Series 2011; A Bill for an Ordinance Adopting a Budget and Levying Property Taxes
for the City of Cherry Hills Village, Colorado for the Fiscal Year 2012 on second and
final reading.

The following votes were recorded:

Mark Giriffin yes
Harriet LaMair yes
Russell Stewart yes
Klasina VanderWerf yes
Alex Brown yes

Vote on the Council Bill 12-2011: 5 ayes. 0 nays. The motion carried.

Mayor Pro Tem Stewart moved, seconded by Councilor Griffin to approve. Council Bill
13, Series 2011; A Bill for an Ordinance of the City of Cherry Hills Village Authorizing
Appropriations for Fiscal Year 2012 on second and final reading.

The following votes were recorded:

Harriet LaMair yes
Russell Stewart yes
Klasina VanderWerf yes
Alex Brown yes
Mark Griffin yes

Vote on the Council Bill 13-2011: 5 ayes. 0 nays. The motion carried.
NEW BUSINESS

Final Report on 2012 PTRC Projects and Priorities List

Parks, Trails and Recreation Commission (PTRC) Chair Jane Soderberg presented the
PTRC’s 2012 Projects and Priorities to City Council. She indicated that the 2012 PTRC
Projects were to complete City wide parks inventory and planning; to identify open
space for future purchase and to work with City Council to determine a dedicated
income stream to purchase open space; and to enhance current and future City
sponsored special events. She explained that the 2012 PTRC Maintenance Goals were
to complete City wide tree trimming, planting and maintenance, and City wide parks and
trails maintenance and repair.

Mayor Wozniak indicated that he appreciated the improvements to Dahlia Hollow Park.
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Councilor LaMair complimented the PTRC and Parks Crew on the Dahlia Hollow Park
improvements as well.

Request by Crown Castle for a Conditional Use Permit to Locate a Wireless
Communication Facility in the Colorado Department of Transportation Right of Way on
the North Side of East Belleview Avenue Approximately 180 Feet West of Glenmoor
Drive (Public Hearing) and Request by Crown Castle for a Conditional Use Permit to
Locate a Wireless Communication Facility in the Colorado Department of Transportation
Right of Way on the West Side of South University Boulevard Approximately 500 Feet
North of East Belleview Avenue (Public Hearing).

Community Development Director Rob Zuccaro presented the two requests by Crown
Castle for conditional use permits to locate wireless communication facilities in Colorado
Department of Transportation (CDOT) rights-of-way in the City. He explained that Node
8 was proposed just north of Belleview Avenue near the entrance to the Glenmoor
subdivision and that Node 17 was proposed on the west side of University Boulevard
approximately 500 feet north of Belleview Avenue. These nodes would be located in
order to fill in gaps in the larger network of wireless antennas throughout the area.
Twelve of the nodes in the larger network are located in the City. Eleven of these twelve
nodes were installed on existing utility poles in City or CDOT rights-of-way and the other
was installed on an existing utility pole on Kent Denver property. Because there are no
existing utility poles on which the two proposed Nodes can be installed, they must be
installed as new poles and thus require conditional use permits. They would be installed
as 35 foot poles with a diameter of 10 % inches and painted green. They would be
installed near mature evergreen trees. Ground equipment would be located in an
underground vault and there would be an electrical box attached to each pole.

Director Zuccaro explained that during the process of staff's review of the applications
staff requested that the poles be lowered to reduce their visual impact. Staff also hired
an independent company, Columbia Telecommunications Corporation (CTC), to review
the applications and coverage maps provided by the applicant. CTC concurred with the
applicant’s coverage maps and confirmed that the proposed antenna would not exceed
FCC standards for radio frequency emissions. The applications were reviewed at three
Planning & Zoning Commission (P&Z) public hearings on October 25", November 8",
and November 22™. At these meetings extensive discussions were held regarding
possible alternative locations for the proposed facilities. One of the alternatives
examined was to locate Node 17 on an existing traffic pole at the University and
Belleview intersection. This possibility was determined to be infeasible because CDOT
does not allow wireless facilities to be located on traffic poles or new stand-alone poles
in the traffic islands. Another alternative was to locate Node 8 in the Glenmoor Country
Club storage lot but the applicant was unable to come to terms with the Country Club on
a lease. Installing the poles as artificial evergreen trees was also explored but ultimately
not recommended based on aesthetics. Based on feedback from P&Z and residents
attending the hearings the location of each node was adjusted slightly in order to take
better advantage of existing mature landscaping for screening of the poles. P&Z voted 4
to 0 to recommend approval of the request with two conditions: The applicant shall
provide an existing landscape plan with a note stating that the wireless facility owner
shall be responsible for replacing a designated tree with a tree of similar height and
spread if the tree becomes unhealthy, sustains significant damage, or dies; and prior to
installing the facilities the applicant shall provide the City with a utility permit from CDOT
for the alternative locations. Staff recommended approval of both proposals with the
condition that prior to installing the facilities the applicant shall provide the City with a
utility permit from CDOT for the alternative locations.

Mayor Wozniak indicated that Council had received a number of emails and letters in
support and against the proposals. Included in the Council packets were comments
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from Greg Cleveland, Susan Weil, and the Browns. On the dais were comments from
Glenmoor Country Club and Brian Joondeph. He asked City Attorney Ken Fellman to
address the Council on legal matters related to the public hearing.

City Attorney Fellman indicated that the Council was somewhat restricted when
reviewing wireless facilities siting applications by the Telecommunications Act of 1996
and subsequent rulings by the Federal Communications Commission (FCC). If the City
Council chose to deny the applications the statute requires that the decision be in
writing and based upon evidence contained in a written record. He explained that
Federal statute prohibits local governments from denying a wireless communication
facility based on concerns about the health risks of radio frequency emissions because
the FCC already regulates those emissions. He asked the public not to comment on the
health effects issue and advised the Mayor not to allow testimony on this issue as it
could be grounds for a challenge of Council’s decision.

Stephen Garcia of Crown Castle indicated that their anchor tenant is AT&T and that
Verizon is a second tenant. He explained that a lower pole would restrict the wireless
facility to a single-tenant network while a 35 foot pole allows the facility to serve all
wireless carriers. He presented statistics from various sources showing that data
demands were increasing much faster than network capacity throughout the country.

Mayor Wozniak opened the public hearings.

Michael Tralla of 72 Glenmoor Drive indicated that he had lived in Cherry Hills Village
for over 25 years in three different homes and areas in the City. He stated his opposition
to the proposed wireless facilities, stating that they were unnecessary for residential
wireless communication. He stated that they would serve no benefit to the community
but rather to commuters on Belleview Ave. and University Blvd. He also stated that the
poles were an eyesore and were in opposition to the pastoral and private nature of the
City.

Susan Struna of 2280 Cherry Hills Farm Drive indicated that she was also representing
her neighbor Dr. Kolberg of 4949 S. University Blvd. She stated that their main concern
was that the corner of Dr. Kolberg's property at University Blvd. was becoming too
commercialized. She indicated that already present in the area was an electrical box, a
sign with flashing yellow lights, and a highway sign. She stated that they did not want
another tall piece of equipment at that corner and that it would diminish Dr. Kolberg'’s
property value. She asked Council to consider an alternate location for the proposed
facility.

Mayor Wozniak asked if any Council members had questions for staff or the applicants.

Councilor Griffin asked how the proposed location of Node 8 related to the equestrian
trail between Glenmoor Country Club and Cherry Hills Farm.

Director Zuccaro replied that the pole would be adjacent to the trail but would not
impede access to the trail.

Councilor LaMair asked if staff had received any testimonials from residents indicating
poor cell phone reception in the areas around the proposed facilities.

Director Zuccaro replied that he did not recall any such testimonials at any of the P&Z
hearings but that there was one email on the dais from a resident who was in favor of
the facilities because of poor cell phone reception.
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Councilor LaMair asked why these locations had been chosen if there was not a lot of
indication from residents that cell phone reception was poor when there were other
areas in the City like Dahlia Hollow where residents were more vocal about poor
reception.

Director Zuccaro replied that the poor reception in the Dahlia Hollow area was due to
the topography and that staff could look into addressing that issue in the future.

Councilor Griffin asked for clarification on why Node 8 could not be located in the
Glenmoor Country Club storage lot.

Director Zuccaro replied that he had confirmed with the General Manager of Glenmoor
Country Club that the applicant had approached the Country Club about locating the
facility in their storage lot but that the two parties could not come to an agreement
regarding the financial terms of the lease.

Mr. Garcia indicated that the proposed locations were based on AT&T and Verizon
consumer metrics and were intended to cover gaps in coverage. He noted that Crown
Castle had examined several other possible locations for the facilities and had
discussed locations with residents but ultimately the proposed locations are the best
available.

Councilor Brown asked what kind of data regarding customer complaints of reception
were included in the application.

Mr. Garcia replied that they had included coverage maps but that the data they were
based on is internal to the wireless carriers.

Councilor LaMair asked if there was any information available that would distinguish
between reception issues of commuters verses residents.

Mr. Garcia replied that there was not.

Mayor Wozniak asked if there were any further public comments before Council
deliberated the issues. Hearing none the public hearings were closed.

Councilor Roswell indicated that the deficiencies in wireless coverage in the City had
been discussed at length by this Council and when he served with the Board of
Adjustment and Appeals. He stated that the City had repeatedly reached out to
providers regarding the need to upgrade their systems. He noted that it was unfortunate
that CDOT would not allow Node 17 to be placed in the University/Belleview intersection
but that the applicant had met its burden and he was in support of the proposed
facilities.

Councilor VanderWerf indicated that P&Z had spent a lot of time discussing the
proposed facilities and examining alternative locations. She noted that one of the goals
of the City Council is to improve wireless coverage. She stated that the applicant has
done what they could to camouflage the poles. She indicated that she was in favor of
the proposed facilities.

Mayor Pro Tem Stewart indicated that coincidentally that a federal agency had
proposed to ban all cell phone use in cars. He noted that he was aware that residents in
the Glenmoor subdivision had complained about the lack of cell phone reception in their
homes. He indicated that given the compliance with Municipal Code criteria, P&Z's
review, and staff's recommendation, he agreed with Councilor Roswell that the
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applicants had met their burden, and that the Council had little discretion under federal
law except to grant the application.

Councilor Brown indicated that he was not convinced that the proposed facilities were
for residents instead of commuters but that the Federal statutes allowed a narrow range
of discretion for local governments. He noted that the application was well documented
and all the Municipal Code requirements were met.

City Attorney Fellman noted that given the issues being discussed it might be in the
City’s best interest to communicate to CDOT the benefit of changing CDOT'’s policy so
that future wireless facilities could be located in traffic intersections.

Mayor Wozniak noted that with three State highways going through the City there would
be many opportunities to locate wireless facilities on CDOT traffic poles if it were
permitted.

Councilor Griffin indicated that he agreed with what had been stated by the other
Council members. He suggested that Node 17 could be masked with a few more trees.
He noted that he had received many complaints about cell phone reception and
requests that the City improve service. He stated that he was in favor of the proposed
facilities.

Councilor Scott Roswell moved, seconded by Councilor VanderWerf to approve the
request by Crown Castle for a Conditional Use Permit to locate a wireless
communication facility located in CDOT right of way on the north side of East Belleview
Avenue approximately 180 feet west of Glenmoor Drive as proposed, based on the
findings outlined in staff's memorandum dated December 13, 2011, with the following
condition: Prior to installing the facilities, the applicant shall provide the City with a utility
permit from CDOT for installation of the proposed facilities.

The following votes were recorded:

Russell Stewart yes
Scott Roswell yes
Klasina VanderWerf yes
Alex Brown yes
Mark Griffin yes
Harriet LaMair yes

Vote on the Conditional Use Permit: 6 ayes. 0 nays. The motion carried.

Councilor Scott Roswell moved, seconded by Councilor VanderWerf to approve the
request by Crown Castle for a Conditional Use Permit to locate a wireless
communication facility located in CDOT right of way on the west side of South
University Boulevard approximately 500 feet north of East Belleview Avenue as
proposed, based on the findings outlined in staffs memorandum dated December 13,
2011, with the following condition: Prior to installing the facilities, the applicant shall
provide the City with a utility permit from CDOT for installation of the proposed facilities.

The following votes were recorded:

Scott Roswell yes

Klasina VanderWerf yes

Alex Brown yes

Mark Griffin yes

Harriet LaMair no
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Russell Stewart yes

Vote on the Conditional Use Permit: 5 ayes. 1 nays. The motion carried.

REPORTS
Members of City Council
Councilor Griffin had no report.

Councilor LaMair reported that the High Line Canal Working Group had submitted a
proposal to GOCO and it had been approved on a very preliminary level to move on to
the next step. The proposal included a project for a trail head where the High Line Canal
passes out of the City at Hampden Ave. She also reported that Marty Zeller with
Conservation Partners had been hired by Arapahoe County and that the City would
benefit from his expertise.

Mayor Pro Tem Stewart reported that the Kent Place construction at University and
Hampden continued to progress. He also noted that there was a six story building
proposed at University and Dartmouth that could impact traffic. He indicated that he
would like to work with staff to prepare a referendum for the April 2012 election that
would amend the Charter to include a public use of parks doctrine. He asked when the
deadline for Council to place a referendum on the ballot would be.

City Clerk Laura Smith replied that it was the end of February.

City Attorney Fellman commented that the referendum could state that parks were in
the public trust in perpetuity with no change possible, that a change was possible by a
majority vote of the people, or that a change was possible by a super majority vote of
the people.

Mayor Wozniak cautioned that if the election were to be cancelled due to no more than
one candidate per office then Council would need to evaluate the cost of holding an
election for this referendum.

Mayor Pro Tem Stewart indicated he would explore the technical aspects with City Clerk
Smith. He also reported that the City of Lone Tree was investigating exclusion from

South Suburban. He also noted that the Holiday Tree Lighting Event had been well-
attended.

Councilor Roswell had no report.

Councilor VanderWerf had no report.

Councilor Brown had no report.

Mayor’s Report

Mayor Wozniak reported that the next Council meeting would be January 3, 2012 and
asked Council to notify him if they were not able to attend so that a quorum could be
ensured. He also thanked Greg and Susan Stevinson for their dedication and efforts

resulting in the first piece of public art, Sundown by Walt Horton, in the City.

Councilor Griffin noted that the dedication ceremony had received wonderful coverage
in the Villager Newspaper.
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Councilor VanderWerf commented that there had been a good turn out for the
dedication ceremony and that she had received positive feedback from residents on the
artwork.

Members of City Boards and Commissions

There were no reports.

City Manager & Staff

City Manager John Patterson reported that department monthly reports, unaudited
financial statements, and the 2012 City Council meeting schedule were included in
Council packets. He asked that two Council members assist staff in the Police Chief
selection process.

Mayor Wozniak asked for volunteers and appointed Councilors Griffin and LaMair.
City Manager Patterson reported that the staff holiday party would be tomorrow at
11:30am. He thanked the Mayor and Council for their support and guidance over the
past year.

Joint Public Safety Facility Insurance Update

Deputy Chief Jody Sansing reported that the joint public safety facility included $61,714
in general liability insurance and $15,390 in builder’s risk insurance. Both have been
included in the cost estimates presented to Council and will be divided equally between
the City and the South Metro Fire Rescue Authority. Staff found that the contractor
could provide lower rates than if the City purchased the insurance on its own due to the
fact that the contractor carries multiple policies for other projects.

Residential Construction Timeframe Discussion

Mayor Wozniak noted that the City had received complaints related to the ongoing
construction of a new single family residence at 2 Random Road.

Director Zuccaro explained that in response to these complains staff had prepared this
report for Council outlining current permit expiration and staging requirements. The
home at 2 Random Road received its building permit in November 2008 and was still
under construction. Construction was estimated to take three and a half years, or 40
months. The homeowners had already gone through two extension on the original
permit and were now on their second permit for the project, which expires in June of
2012. By re-permitting the homeowners pay for the remainder of the project twice,
which is the City’s way of providing economical incentive to finish a building project in
the first 18 to 26 months. Staff looked at the 51 new single family resident projects
requiring Certificates of Occupancy from 2008 to 2011 and found that the projects
lasted an average of 20 months. He noted that the other issues identified in the letter
such as blocked traffic, construction times, and noise were being monitored by Code
Enforcement.

Mayor Wozniak indicated he was surprised that the average was only 20 months. He
asked Council if they wanted to consider an adjustment to permit duration or fee
structure.
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Councilor LaMair indicated that a 40 month project was too long and that the
homeowners should have the responsibility to find ways to mitigate the impact to
neighbors.

Mayor Wozniak noted that some communities offer the option of expanded construction
time for additional fees. He commented that some of the projects on staff’s list were
very short.

Director Zuccaro explained that the short projects for new homes on the list were those
on small lots. He noted that part of the reason that the new home at 2 Random Road
was taking so long was that everything was custom.

Councilor Brown suggested that more could be done on an administrative level to work
with applicants to determine how large projects could be constructed in more
reasonable periods of time.

Councilor LaMair suggested that many things could be constructed off-site to shorten
construction time on-site.

Councilor Roswell indicated that the current 26 month timeframe as stated in the Code
should be understood by residents, but that a 40 month project is not understood, and is
not in holding with the residential character of the Village. He noted that there is nothing
in the current City Code that imposes any kind of ultimate limit on project timelines.

Mayor Pro Tem Stewart asked if the staging plan involved a timeline.

Director Zuccaro replied that it did not, but that in the case of 2 Random Road the
homeowners estimated the project at 40 months from the beginning and they budgeted
for the additional permit fees the project would require.

Mayor Pro Tem Stewart asked if the new residence met the Bulk Plane and FAR (floor
area ratio) standards.

Director Zuccaro replied that the plans had been approved before the new standards
went into effect and that the new residence would meet the FAR standards but not the
Bulk Plane standards.

Mayor Wozniak commented that it would be difficult to not allow a project to be
completed if it were 80% or more done when the City decided it had gone on too long.

Councilor Roswell replied that the City could warn a homeowner six months prior to a
drop dead date.

Councilor LaMair wondered how other communities handle this issue and emphasized
that it was the homeowner’s responsibility to find ways to mitigate the impact of such a
long construction time for neighbors.

Mayor Wozniak indicated that another approach would be to include a maximum
construction time in the conditions to receive a building permit.

Councilor Roswell noted that even with projects that were not estimated to take an
extraordinary long period of time to complete, unforeseen events could cause the
project to be halted for long periods of time, and agreed that a force majeure clause
would be appropriate.
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Councilor Brown suggested that if the City knew at the beginning of a project that it
would take a long time to complete there could be additional permit fees, public
hearings, and the homeowners could appeal to the Board of Adjustment and Appeals if
their project had to go beyond a drop dead date.

Mayor Pro Tem Stewart agreed with Councilor LaMair that there were ways that the
impact of construction could be mitigated.

Councilor Griffin suggested that Council consider allowing 20 months for an initial
permit.

Mayor Wozniak noted that the majority of the homes on the list provided by staff
complied with the 18 month time frame.

Director Zuccaro indicated that the City of Greenwood Village requires a separate
timeframe for outdoor and indoor work with the timeframe for outdoor work being
shorter.

Mayor Wozniak directed staff to research how other cities addressed the issue and
bring the issue back to Council for further consideration.

Councilor Brown asked staff to prepare a report for the next Council meeting on how
parking would be arranged during the construction of the joint public safety facility.

City Attorney

City Attorney Fellman reported that staff was close to an agreement with the Duvalls
who owned the property adjacent to the site for the joint public safety facility. The City
was offering to build a fence or wall and install landscaping in between the properties
which would cost around $50,000. The Duvalls had also requested that the City pay
their attorney fees which they had indicated would be no more than $5,000. He asked
for Council’'s recommendation on this request.

Mayor Pro Tem Stewart asked what the attorney was billing for.

City Attorney Fellman replied that the attorney had accompanied the Duvalls to two or
three meetings with City staff and had likely gone over plans for the wall and
landscaping with the Duvalls as well as reviewed the agreement drafted by City staff.

Mayor Wozniak noted that the property for the joint public safety facility had been
owned by the City when the Duvalls bought their property and that the City was already
spending significant public funds to pay for the buffer wall and landscaping. He
indicated he did not feel any obligation to pay the Duvalls’ attorney fees.

Councilor Roswell agreed that he felt no compulsion to use public funds to pay the
attorney fees.

Councilor Griffin agreed.

City Attorney Fellman thanked Council for approving his contract for another year and
indicated that it was a privilege to work for them.
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ADJOURNMENT

The meeting adjourned at 8:20 p.m.

Michael J. Wozniak, MAYor

waSpill.

Laura Smith, City Clerk
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